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APPLICATION. 


$106. Lire.—Answers as Representations or Warranties.— Effect 
of False Answers.— When Fi:led in by Agent.—The materiality of 
warranties is not open to consideration, but in case of doubt the 
court will construe answers as representations. Answers to 
specific questions which are fraudulent misrepresentations, will 
work a forfeiture. But answers which could only be made to 
the best of knowledge or belief will not work a forfeiture if made 
in good faith. Answers filled in by the agent on his own 
responsibility will not be regarded as made by the insured. 


Schwarzbach vs. Ghio Valley Protective Union. 


ep’d Jour'l, p. 618. 
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BENEVOLENT ASSOCIATION. 


§ 107. Lire.—Who may be Bencficiaries.—Compensation of 
Trustees.— Ou-ter in Case of.—Associations organized under the 
provisions of the law embodied in the Revised Statutes, section 
4,630, “for the mutual protection and relief of its members, and 
for the payment of stipulated sums of money to the families or 
heirs of deceased members,” are not authorized to issue certifi- 
cates of membership payable to the named beneficiaries “ or 
assigns,” nor payable in case of death to others than the family 
or heirs of the insured member. Trustees of such associations, 
having voted to themselves and accepted designated sums of 
' oney, as compensation for their services for particular years, 
uave no power, in subsequent years of their service, to vote 
themselves “back pay” for their services during such former 
years. Such trustees have no authority, by virtue simply of 
their trusteesbip, to act for or bind their association, except in 
their aggregate and administrative capacity as a board; and 
where they assume, by virtue of their trusteeship, to act in the 
separate and individual capacity of treasurer, secretary, or as 
general or special] agent of their association, they cannot thereby 
create against it a legal liability to compensate them as trustees 
for such services. Such trustees, unless especially invested with 
the additional capacity and authority of officers or agents, are 
limited in their claims to compensation to such sums as will 
reasonably compensate them for the time and expense incurred 
in going to, attending, and returning from, their official meet- 
ings, and for their services while in session. Whether a corpo- 
ration which is shown, upon a quo-warranto proceeding, to have 
misused or abused its franchises, should be ousted of its cor- 
porate franchises, is a question not capable of determination by 
any fixed rule or test, but rests in the sound discretion of the 
court, in the light of all the circumstances of the case before it. 

Slate vs. People’s Mutual Benefit Association. 

Rep’d Jour }, p. 506. 


BENEVOLENT SOCIETY. 
§ 108. Lire.—Construction of Charter—Wh»> may be Bene- 
ficiary.—Righ's of Beneficiary.—The charter of the Supreme 
Lodge Knights of Honor, which provides for the payment of a 
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sum of money upon the death of a member, “ to his family or as 
he may direct,” has been correctly construed by the order as al- 
lowing the member to designate as his beueficiary any person, 
whether a member of his family or not. The privilege thus re- 
served to the member is a power of appointment of the recipiont 
of a fund, which power is revocable, with the consent of the or- 
der and in conformity to its rules and regulations, at the will of 
the member who has made such an appointment. The benefici- 
ary thus appointed by a member of the order has no vested in- 
terest in the fund by reason of the appointment, but takes an in- 
terest subject to the power of the member to revoke the appoint- 
ment, with the consent of the order, and in conformity to its rules 
and regulations. 


Highland vs. Highland (Ills.), 16 Chi. Leg. News, 272; Tennessee Lodge 
vs. Ladd, 5 Lea, 716; Supreme Lodge vs. Martin, 12 Ins. L. Jour., 628; 
Dorian vs. Central Verein, 7 Daly, 168; Swift vs. Conductors’ Asso., 96 
Ills., 8309; Splawn vs. Chew, 60 Texus, 532; Hellenberg vs. I. O. B. B., 94 
N. Y., 580; Relief Asso. vs. McAuley, 2 Mackey, 70; Van Bibber vs. Van 
Bibber, 14 Ins. L. Jour., 290; Duvall vs. Goodson, 79 Ky., 224. Distin- 
guishing Masonic Ins. Co. vs. Miller, 13 Bush., 489 ; Weisert vs. Muehl, 5 
Ky. Law Rep., 285; Hallan vs. Gardner, 5 id., 857. 

Gentry vs. Sup-eme Lodge Knights of Honor. 

Rep’d Jour’], p. 493. Inv. U. 8. C. CG. 


CONTRACT. 


§ 109. Fire.—To Keep Property Insured.—Effect of Breach.— 
Appeal in Case of.—Evidence-—Mortgage Clause.— Waiver.— 
Limitatton.—Where suit is for a breach of contract for failure to 
keep insured property to the value of $125,000, it comes within 
the Illinois statute, allowing appeals where over $1,000 involved. 


Morris vs. Preston, 93 Ill., 215. 


Testimony of the writer as to his motives in writing certain 
letters regarding a claim put in evidence, is inadmissible. In- 
structions as to the construction of a mortgage-clause in a 
mortgage, with relation to keeping the property insured, and 
its being of no effect in such a suit as the above, were irrele- 
vant, but if they worked no harm, will not call for a reversal. 
Where parties who have agreed with the owner to keep the 
property insured, fail to do so, the owner cannot with knowledge 
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of the failure, stand idly by and then, for the first time, after a 
loss, claim indemnity for a breach of contract; he should have 
procured such insurance for himself. If in the face of such an 
agreement, the owner during two consecutive years, assumed the 
duty of procuring insurance for himself, he thereby released the 
parties who had agreed to procure it, from further obligations to 
do so. Failure to comply with such agreement is barred by 
statute of limitations after five years, although the cortract be a 
continuing one. 

Brant vs. Gallup. 

Rep’d Jour’l. p. 497. 

DESORIPTION. 


§ 110. Manrinr.—Of Shipping Line, in Case of Chartered 
Vessel—W here an insurance certificate, issued under a policy 
of marine insurance, described the goods as “shipped on 
board of the Great Western Steamship Company,” Held, That 
shipment upon a vessel not owned by the company, but char- 
tered by it and placed upon its line as one of its vessels, satisfied 
the terms the contract. 

Croswell vs. Mercantile Mut. Marine Ins. Co. 

Rep’d Juur’l, p 538. Minn. U.S. C. © 
EVIDENCE. 

$111. Lire.—Failure to Produce Profs of D.ath.—Indorse- 
ments on Proofs.—Declarati.ns of Insured as t. Sickness.— Hypo- 
thetical Questions as to Sickuess.—Proofs of death when required 
as a prerequisite of payment must be shown to have been 
furnished in order to recover. Evidence of issuing of policy and 
of refusal to pay claim without objecting to proofs, is admissible, 
although proofs cf death are not produced, and it is not shown 
that an offer to deliver up policy on payment of claim according 
to its terms had been made. Indorsements on proofs showing 
when they were delivered are proper evidence, though the proofs 
themselves are not read to the jury. Declarations of insured as 
to previous sickness are hearsay and inadmissible. Hypo- 
thetical questions to experts as to the effect of certain disorders 
are properly disallowed. 


Schwarzbach vs. Ohio Vitter P-%tectire Union. 
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EVIDENCE. 


§ 112. Lire.—Construction of Statute as to Privileged Commu- 
nications to Physician —The New York statute making informa- 
tion acquired by the physician in his professional capacity 
privileged and prohibiting its disclosure unless expressly waived 
by the patient, is founded on public policy, and its provisions 
cannot be waived except as expressly provided. ‘The prohibi- 
tion remains in force after the death of the patient as well as 
during his life, and an executor or administrator is ‘not a per- 
sonal representative of the patient in such a sense as to 
authorize him to waive it. He represents simply in respect to 
rights of property. 

Edirg‘ton vs. Mutual Life Ins. Co., 67 N. Y., 185; Edington vs. Adtna 
Life Ins. Co., 77 N. Y., 564; Pierson vs. The People, 79 N. Y., 424; Grat- 
ton vs. Metropolitan Life Ins. Co., 80 N. Y., 281; Bowman vs. Norton, 
§C. & P., 177. 

Westover rs. Adtna Life Ins. Co. 

Rep’d Jour’l, p. 522. 


ORAL CONTRACT. 


§ 113. Fire.—Subsequent Written Policy as Evidence of Terms. 
—Defendant, by oral agreement, insured plaintiffs’ property, a 
written policy to be subsequently issued. A loss occurred, and 
afterwards defendant made and delivered to plaintiffs a written 
policy. Held, That the policy, as against plaintiffs, was not con- 
clusive as to the terms of the insurance, but was only evidence as 
plaintiffs’ admission of those terms, and might be rebutted by 
proof of the oral agreement. Where there is an oral contract of 
insurance, a policy to be subsequently issued, and nothing is 
said about conditions, it is presumed that the parties intended to 
have inserted in it the conditions usual in such cases, or such as 
have been before used by the parties. That a particular condi- 
tion is usual must be shown by the party who insists on it. 

Salisbury vs. Hekla F. Ins. Co. 

Rep’d Jour’l, p. 550. Mrisw, 3. C, 
PARTNERSHIP. 


§ 114. Frme—When a Question fur the Jury.—It is not error 
to leave to the jury the question of partnership inter se, the ev- 
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idence tending to show a purchase of a stock of goods in a store 
by one, and his employment of another, who had no interest in 
it, to conduct the business for half the net profits, being respon- 
sible for half the losses by bad debts. 


Pittsburgh Ins. Co. vs. Frazee. 
Rep’d Jour’l, p. 512. 
. PLEADING, 


$115. Fire.—Effect of Demurrer.—Error in False Represen- 
tations.—Where plaintiff elects to stand upon a demurrer, and 
facts are thus admitted which constitute a complete answer, 
nothing more is left to try, and an appeal will Jie from the ruling 
on the demurrer. The court will not, in order to tind a way for 
reversal, go outside the record in case of supposed blunder in 
the pleadings, and base a ruling upon a supposed intention of 
the pleader. The question is not free from difficulty whether an 
insurance company can set up the falsity of representations 
other than those which have been reduced to writing. 


Ellis vs. Council Bluffs Ins, Co., 20 N. W. Rep., 782. 


Wallace vs. Council Bluffs Ins. Co. 
Rep’d Jour’l, p. 489. Towa 8. C. 


POLICY. 


$116. Lirr.—. Waiver of Forfeiture——The issuing of a policy 
or continued receipt cf premiums after knowledge of facts which 
would work a forfeiture, will operate as a waiver. 


Schwarzbach vs. Ohio Valley Protective Union. 
—§§ 106, 111. 


PREMIUM. 


$117. Lire—General Agent may Waive Payments.—Al- 
though in the printed policy and the application for life insur- 
ance it is stated that no policy will be considered valid and 
binding until the premium is paid, a general agent of a foreign 
company may waive such condition and give credit; and as the 
evidence in this case shows that the delivery of the policy in suit 
was unconditional, and that the agent did in fact waive the 
terms thereof requiring prepayment, the policy should be held 
valid, and piaintiff allowed to recover the amount of insurance, 
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with interest, after deducting the amount of premium due an.) 
unpaid. 

O’Brien vs. Union Mutual Life Ins. Co. 

Rep’d Jour’l, p. 642. Mryw, U.°8. C. C. 


PREMIUM NOTE, 


$118. Fire.—Failure to Pay Interest Su-pends Poliey.— Fail- 
ure of Nolice—Where, in accordance with the charter, the policy 
and by-laws prescribed that the policy should be suspended in 
case of non-payment of interest on any premium-note and not 
considered binding until such interest be paid, but that tho 
defaulting member should be bound for any assessment in the 
mean time to pay losses, no recovery can be had for a loss while 
such interest is in default. Failure on the part of the company 
to send the customary notice as to time of payment, wiil not 
excuse the non payment. 

Mutual Fire Ins. Co. vs. Miller Lodge, 58 Md., 463 ; Doster vs. Ins. Co, 
106 U. S., 30. 

Webb vs. Mutual Fire Ins. Co. 

Rep’d Jour’, p. §34, 


PROHIBITED RISK. 


§ 119. Fire.—Keeping and Storing.—Gunpowder.—LHffect cf 
Usage.—A policy on a stock of goods “ usually kept in a country 
store,” with printed condition to be void if gunpowder be kept 
in the building, and printed permission to merchants accustomed 
to deal in it to keep it for sale in a limited quantity, is avoided 
by keeping it in excess of such quantity, notwithstanding a usage 
to keep it in such stores in greater quantities. 


Distinguishing Franklin F. Ins. Co. vs. Updegraff, 7 Wright, 357 ; Citi- 
zens Ins. Co, vs. McLaughlin, 3 P. F. Smith, 485. 


Pitisburgh Ins. Co, vs. Frazee. 
$114. 
REINSURANCE. 
$120. Fine.—Lffect of Mi d-s:ription—Arbitration Clause.— 
The P. company issued a policy on a “one and one-half story, 
hard-finished, frame boarding-house,” and subsequently reinsured 
part in the S. company under the same description. The P 





488 Diget of Decisivns. [J ly, 


company having resisted payment on the ground that only the 
lower story was hard-finished, was defeated. Held, That the S. 
company was liable to the P. company under the reinsurance 
contract whether the description was true or false, so long as it 
was made by the P. company in good faith. It insured the in- 
terest of the P. company, and its liability was determined by the 
liability of reinsured. It was not open to the reinsurer to in- 
quire into the merits of questions between the insured and the 
original insurer. Held, That the arbitration clause has no force 
in a contract of reinsurance, there is nothing to arbilrate since 
the liability is fixed by the liability of the original insurer. 


Jackson vrs, St. Paul F. & M. Ins. Co. 
Rep’d Jour’), p. 546. 
REINSURANCE. 


§121. Fme.—Misdescripticn «f L: cation.— Where a contract of 
reinsurance confines the location of the risks within certain 
limits, then there can be no recovery for a risk located outside 
of said limits, which is erroneously stated to be within said limits 
in the schedule of risks accompanying the policy of reinsurance. 


London & Lancashire Fire Ins. Co. rs. Lycoming Fire Ins. Co. 


Rep’d Jour’l, p. 530. Pa. 8. C. 


§ 122. Lire.—Breach of Oral Representation—The failure of 
an insurance company that procures reinsurance to comply with 
an oral promissory representation in regard to its future conduct 
and as to the amount it would keep at risk, made without fraud 
or falsehood, before the policy was issued, and not alluded to 
therein, is not a valid defense against the insurer’s liability upon 
the policy. 

Ins. Co. vs. Mowry, 96 U. S., 544; Kimball vs. Aétna Ins, Co., 9 Allen, 
540; Alston vs. Mechanics’ Ins. Co., 4 Hill, 329; Mayor of N. Y. vs. Brook- 
lyn Ins. Co., 43 N. Y., 467; Bryant vs. Ocean Ins. Co., 22 Pick., 200; Trail 
vs. Baring, 3 Big., 233. 

Prudential Ins. Co. vs. Atina Life Ins. Co. 

Rep’d Jour’l, p. 526. 





Wallace vs. Council Bluffs Ins. Co. 


REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN 'TGE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF IOWA. 


Appeal from Cedar Dis'rict Court. 


WALLACE 


vs. 


COUNCIL BLUFFS Ins. CO.* 


Where plaintiff elects to stand upon a demurrer, and facts are thus admitted 
which constitute a complete answer,nothing more is leit to try, and an 
appeal will lie from the ruling on the demurrer. 


The court will not, in order to find a way for reversal, go outside the record in 
case of supposed blunder in the pleadings, and base a ruling upon a sup- 
posed intention of the pleader. 


The question is not free from difficulty whether an insurance company can 


set up the falsity of representations other than those which have been 
reduced to writing. 


* (pinion filed, April 24, 1835, 
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Action upon a policy of fire insurance. The defendant, for 
answer, pleaded certain verbal representations, which it alleged were 
false and fraudulent. It also pleaded that the plaintiff failed to 
make preliminary proof as required, and pleaded some other mat- 
ters. It did not set out a copy of any application or representa- 
tion, nor show that any copy was attached to or indoised upon 
the policy. The plaintiff demurred to six divisions of the answer, 
in some of which were set up the alleged false and fraudulent 
representations; the demurrer being based upon the ground that 
no copy thereof had been attached to or indorsed upon the policy. 
The court overruled the demurrer, and, the plaintiff electing to 
stand upon his demurrer, judgment was rendered against him for 
costs. The plaintiff appeals. 


©. E. Waeerer and W. G. Tuompson, for Appellant. 
Puttuirs & Day, for Appellee. 


Apams, J. 

1. After the plaintiff had elected to stand upon his demurrer, a 
question arose as to the proper practice. The defendant insisted 
upon proceeding to trial upon that portion of the answer not 
demurred to. But the plaintiff refused to proceed, and judgment 
was rendered against him for costs, as above set forth. The 
defendant now insists that the action was disposed of in such a way 
that an appeal merely from the ruling on the demurrer does not lie. 
But it appears to us that after the ruling upon the plaintiff's de- 
murrer, and after the plaintiff's election to stand upon the demurrer, 
there was nothing left for the district court to try. As the case 
then stood, the plaintiff was wholly defeated. Facts stood admitted 
which were a complete defense, and while they so stood the plaint- 
iff by no possibility could have judgment against the defendant. 
By electing to stand upon the demurrer, he conceded that judg- 
ment must go against him, and that it must stand against him 
unless, upon appeal, he could secure a reversal. The case, so far as 
the district court was concerned, was finally disposed of. The 
defendant had no occasion nor right to ask to be allowed to defeat 
the plaintiff again, and have another judgment for costs, in anticipc- 
tion that the plaintiff might appeal, and by an appeal secure a 
reversal. If so much of the defendant’s answer as was not de- 
murred to showed a good defense, that defense remained available 
to the defendant when it should be needed. 

2. We come now to the questions raised by the demurrer. And 
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here we find ourselves somewhat perplexed by the fact that there is 
a portion of the answer demurred to, to which the demurrer does not 
seem to have any application, and yet such fact is not noticed in the 
arguments of counsel. The fifth division of the answer is demurred 
to, and that division is in these words: “That, as a condition pre- 
cedent to the right of recovery under said policy, it is provided 
therein that persons sustaining loss or damage by fire shall forth- 
with give notice of said loss to the company, and as soon there- 
after as possible render a particular account of such loss, signed 
and sworn to by the assured, and stating the actual cash value of 
the property, and the interest of the assured therein. * * * And the 
defendant says that the plaintiff utterly failed to furnish statements 
or proofs so required, or any proofs.” The ground upon which the 
demurrer is based is set out in these words: “That said defenses set 
out and allege certain representations of the assured which defend- 
ant alleges were made at the time the policy sued upon was issued, 
and for the purpose of procuring said insurance; and also allege 
that the representations were false; but do not allege or show 
that such representations, or any part thereof, were by defendant 
attached to or indorsed upon said policy, or a true copy of the 
same.” The fifth division of the answer does not set up the falsity 
of any representaions, but a failure to make preliminary proof. 
That division was not demurrable upon any such ground as stated, 
nor are we able to see that it was demurrable upon any ground. 
Possibly the plaintiff did not intend to demur to that division. 
But we do not feel justified, in order to find a way to a reversal, to 
disregard the record and base a ruling upon a supposition that the 
plaintiff intended something different from the record. It would be 
going quite far enough to base a ruling upon the supposed inten- 
tion of a pleader in contravention of the pleading, if the ruling, when 
made, would sustain the judgment of the court below. 

Taking, then, the demurrer as it reads, we have to say that, so 
far as the fifth division of the answer is concerned, the demurrer 
was unquestionably rightly overruled. The plaintiff, by demurring, 
admitted the facts stated in that division, and by electing to 
stand upon his demurrer, he admits them in this count, and we are 
asked to say whether, with those facts admitted, judgment should 
stand against him. It must be conceded that if we confine ourselves 
to the record, as we hold that we must, the judgment must stand. 

As to the question whether an insurance company can be allowed 
to set up as a defense the falsity of representations other than those 
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which have been reduced to writing, and a copy thereof attached to 
or indorsed upon the policy, it is manifest that, under the view 
which we have taken, the case does not call for an opinion. The 
question is not free from difficulty unless it should be regarded 
as settled, as perhaps it should be, by Ellis vs. Council Bluffs Ins. 
Co., 20 N. W. Rep., 782, 


Affirmed. 
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UNITED STATES CIRCUIT COURT OF INDIANA. 


MADELEINE GENTRY et At. 


US. 
SUPREME LODGE KNIGHTS OF HONOR.* ) 


The charter of the Supreme Lodge Knights of Honor, which provides for the 
payment of a sum of money upon the death of a member, ‘to his family or 
as he may direct,” has been correctly construed by the order as allowing 
the member to designate as his beneticiary any person, whether a member 
of his family or not. The privilege thus reserved to the member is a powet 
of appointment of the recipient of a fund, which power is revocable, with 
the consent of the order and in conformity to its rules and regulations, at 
the will of the member who has made such an appointment. Tlie benefi- 
ciary thus appointed by a member of the order has no vested interest in 
fund by reason of the appo:ntinent, but takes an iuvterest subject to the 
power of the membet to revoke the appointment, with the consent of the 
order, and in conformity to its rules and regulations. 


Suit on benefit certificate, for $2,000. 

The charter of the defendant, the Supreme Lodge Knights of 
Honor, granted by the legislature of the State of Kentucky, in 1876, 
empowered it to establish and conduct a widows and orphans’ 
benefit fund, from which, on satisfactory evidence of the death of a 
member of the order who had complied with all its lawful require- 
ments, “a sum not exceeding $5,000 shall be paid to his family, or 
as he may direct.” 

At the institution of the order, in 1873, the members thereof, by 
their constitution, stated one of the “objeets of the order” to be, 
“to establish a benefit fund, from which a sum not to exceed 
$2,000, shall be paid at the death of each member to his family, or 
to be disposed of as he may direct.” In 1877, this clause of the 


* Decision rendered, April 7, 1885. From Central Law Journal. 
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constitution had been changed so as to adopt the language of the 
charter, “a sum not exceeding $2,000, shall be paid to his family or 
as he may direct.” 

From the institution of the order, other sections of its constitu- 
tion, had provided for a direction upon the records of the order, by 
each member as to the person to whom his benefit should be paid, 
and allowed him to change such direction from time to time, and 
also to change at any time from full rates to half rates, and vice 
versa, $2,000 being the benefit to be paid on the death of a full-rate 
member, and $1,000 on the death of a half-rate member. 

John P. Gentry became a member of the order in 1877, and 
exercised the option which the laws of the order then allowed him, 
of applying for and receiving a certificate of membership, or benefit 
certificate, upon the margin of which he made the direction as to his 
beneficiaries. 

In 1881, when he changed his beneficiary, the constitution and 
laws of the order, as they had been then amended, allowed members 
only the mode of designativg their beneficiaries by directions on the 
margin of their benefit certificates, and allowed a change of bene- 
ficiaries only by surrendering the old certificate and applying for a 
new one, and paying a fee for the issuing of the latter. 

The facts attending the change of his beneficiary by Gentry are 
stated in the opinion of the court. ; 


J. E. Wituramson, for Plaintiffs. 
James O. Pierce, for Defendant. 


Woops, J. 

The plaintiffs sue upon a benefit certificate issued by the Order 
of the Knights of Honor, in 1877, to John P. Geutry, in which it 
wis stipulated that the sum of $2,000 should, upon his death in 
good standing, be paid to “such person or persons as he might 
direct,” and upon the margin of which certificate he directed that 
said sum should be paid to his wife and children, who are the pres- 
ent plaintiffs. 

Defendants’ answer sets up the charter of the defendant corpora- 
tion, granted by the legislature of Kentucky, and the constitutions 
and by-laws adopted by the order, and shows that the privilege was 
reserved to Gentry, not only to nominate a beneficiary, but to revoke 
said nomination and change the beneficiary at pleasure; that pre 
vious to his death, in 1881, he exercised this privilege, surrendered 
the benefit certificate now sued on and applied for a new one, which 
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was issued to him, and in which he directed that his benefit be paid 
to Mrs. Minnie L. Jones, a creditor and not a relative, and that 
upon the death of said Gentry, the defendant paid the said sum of 
$2,000 to said Mrs. Jones. 

The demurrer filed by plaintiffs to this answer raised the ques- 
tion of the sufficiency of this defense. 

Plaintiffs’ counsel relies upon the grant of power in defendant’s 
charter, to establish a widows and orphans’ benefit fund, from 
which, in case of the death of a member who has complied with all 
its lawful requirements, “a sum not exceeding $5,000 shall be paid to 
his family or as he may direct.” It is insisted that this clause of the 
charter establishes the family of the member, who at his death may 
fallin the category of “widows and orphans,” as a class to which 
the member is limited in designating his beneficiary. 

The question has been several times decided by other courts, 
under this and similar charters or constitutions, and it has been 
held that the words “or as he may direct,” or others of similar 
import, confer upon the member a general power of designating as 
beneficiary any person or persons whom.he may choose. In the 
opinion of the court, this is the correct rule for the present case. 

The defendant’s charter was so construed in the following named 
cases, in which certificates of membership were involved, in terms 
substantially the same as the one now before the court: High- 
land vs. Highland (Ills.), 16 Chi. Leg. News, 272; Tennessee Lodge 
vs. Ladd, 5 Lea, 716; Supreme Lodge vs. Martin, 12 Ins L 
Jour. 628. 

For cases in which the unlimited right to change the beneficiary 
has been conceded to the members of other mutual benefit 
societies, see Dorian vs. Central Vereir, 7 Daly, 168; Swift vs. Con- 
ductors’ Asso., 96 Ills.,309; Splawn vs. Chew, 60 Texas, 532 ; Hellen- 
berg vs. I. O. B. B, 94 N. Y., 580; Relief Asso. vs. McAuley, 2 
Mackey, 70. 

It is urged that the courts of Kentucky, in which State the de- 
fendant was incorporated, have taken a different view of the 
question. It appears, however, that there is no real conflict of 
authority. The Kentucky cases in which it has been held that 
the member's power of appointment is limited to his family, or 
to some portion thereof, as a class, are cases in which such a 
limitation was found in the charter: Masonic Ins. Co. vs. Miller, 
13 Bush., 489; Weisert vs. Mueh], 5 Ky. Law Rep., 285; Hallan vs. 
Gardner, 5 id., 857. 
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But the court of appeals of Kentucky, while so deciding, recog. 
nizes the principle, that in these mutual benefit societies, the 
member may have as broad a range of choice in selecting his bene- 
ficiary as the organic law of his society gives him: Van Bibber vs. 
Van Bibber, 14 Ins. L. Jour., 290; Duvall vs. Goodson, 79 Ky., 224. 

It results that the appointment of the plaintiffs as beneficiaries 
under the original certificate issued to Gentry was subject to revo- 
cation by him, and that the appointment of a new beneficiary and 
the payment of the fund to her did not violate any right of the 
plaintiffs. 

The plaintiffs electing to offer no reply to the defendant’s answer, 
defendant is entitled to a judgment in its favor on the answer 
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SUPREME COURT OF ILLINOIS. 


SEE eran 


Appeal from the Appellate Court for the First District. 


DANIEL R. BRANT. 
Us. 
BENJAMIN E. GALLUP er at.* / 


Where suit is for a breach of contract for failure to keep insured property to 
the value of $125,000, it comes within the Illinois statute, allowing appeals 
where over $1,000 is involved. 

Testimony of the writer as to his motives in writing certain letters regarding 
a claim put in evidence, is inadmissible. 

Instructions ag to the construction of a mortgage-clause in a mortgage, with 
relation to keeping the property insured, and its being of no effect in such a 
suit as the above, were irrelevant, but if they worked no harm, will not 
call for a reversal. 

Where parties who have agreed with the owner, to keep the property insured, 
fail to do so, the owner cannot with knowledge of the failure, stand idly by 
and then, for the first time, after a loss, claim indemnity for a breach-of con- 
tract ; he should have procured such insurancefor himself. 

If in the face of such an agreement, the owner during two consecutive years. 
assumed the duty of procuring insurance for himself, he thereby released 
the parties who had agreed to procure it, from further obligations to do so. 

Failure to comply with such agreement is barred by statute of linii:ations 
after five years, although the contract be a continuing one. 


This was an action on the case, brought on the 6th day of October 
1876, by Daniel R. Brant, against Benjamin E. Gallup and Francis 
B. Peabody. The declaration substantially avers that Gallup & Pea- 
body were loan agents, and on April 1, 1869, negotiated a loan from 
one Bourne, to Brant, of $45,000, payable in five years, and for 
security to Bourne took Brant’s mortgage on certain property and 
the Dearborn Theater, in Chicago; that Brant, in consideration of 


* Opinion filed at Ottawa, January 22, 1885. 
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taking the loan and executing the mortgage, and $2,500 commissions 
paid Gallup & Peabody, employed them, and they agreed with him, 
to procure to be insured, and to keep insured during the life of the 
mortgage, the said theater building against loss or damage by fire, 
in good and responsible insurance companies, to the amount of its 
fair insurable value,—the plaintiff, on notification and request, to pay 
the premiums; that the fair insurable value of the theater was $150,- 
000; that the defendants failed and neglected to perform their duties 
in the above-named respects, and that during the life of the mort- 
gage, and on October 9, 1871, the Dearborn Theater was destroyed 
by fire, and by reason of the premises the plaintiff lost the fair insur- 
able value of the building. 

There were three trials in the case, the first resulting in a verdic; 
for plaintiff for $73,666.66, the second and third in verdicts for the 
defendants. The judgment on the last verdict was on error, affirmed 
by the appellate court for the first district, and the plaintiff 
appealed to this court. A motion was made to dismiss the appeal 
for want of jurisdiction of this court to hear the appeal. 


J. Lyte Kine, for Appellant. 
Messrs. Pappock & Axpis, and Emory A. Storrs, fur Appellees. 


Wateer, J. 

This case is now before us on rehearing. We have reviewed the 
record and the grounds of our former decision with much care and 
patience, and given the questions the fullest and best consideration 
that the time at our disposal enabled us to bestow. We have 
labored under the disadvantage of having a large record loaded with 
immaterial matter, and no clear and compact statement of the facts 
given; but we have endeavored to fully comprehend the case and all 
the questions involved. With voluminous records, containing more 
irrelevant than pertinent matter, we find it of great difficulty to per- 
form the task of gleaning the pertinent from the improper evidence 
in such cases. In cases thus prepared, it cannot be otherwise than 
mistakes will occur. Nor do voluminous and discursive arguments 
in all cases relieve us from the difficulty and labor in fully compre- 
hending the case. 

Before discussing the merits of the case, we will dispose of the pre- 
liminary motion to dismiss the appeal. The statute provides for an 
appeal from judgments of the appellate courts in all cases (ex con- 
tractu) where the “sum or value in controversy ” exceeds $1,000, ex- 
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clusive of costs. It uppears from the transcript of the record, that on 
the application for this appeal, a motion was made to the appellate 
court by appellant, for a certificate of the court finding the sum or 
amount involved in the controversy. In support of the motion, 
appellant filed his affidavit, in which he stated that the claim was for 
the value of the property lost by reason of appellees’ breach of agree- 
ment to insure it, to the extent of $125,000. This affidavit appears 
in the record, and we may look to it as showing the amount in con- 
troversy, and as evidence that the claim litigated exceeds $1,000, ex- 
clusive of costs. Morris vs. Preston, 93 Tll., 215. 

There is also evidence in the record that the theater building was 
worth more than $125,000 at the time it was burned, and to make 
that its fair insurable value. The suit was on a contract to keep the 
property insured at that insurable value, and damages were claimed 
for a breach of the contract. We think this brings the case within 
the fair intendment of the statute allowing appeals from the appel- 
late court, and the motion is overruled. 

On the trial a large number of letters were read in evidence, 
writtén by appellant to Bourne, after the fire, in reference to the 
loss, insurance on the property, and other matters connected with 
the transaction. In rebuttal, appellant offered, in a general way, to 
testify to the motives which induced him to write the letters in the 
manner he did, but the evidence was rejected, the court holding he 
might testify to the circumstances under which they were written, 
but not to his intentions or purpose in writing them as he did. 
This is assigned for error. Appellant might, no doubt, as the court 
below decided he could, have shown the circumstances under which 
the letters were written, but he had no right to change tke fair and 
reasonable import of the letters by proving a secret and unexpressed 
intention when he propounded his claim in his: letters. That would 
amount to a change of the letters, by adding to their meaning, as 
completely as to change them by adding to their contents by any 
other kind of extrinsic evidence. He might as well insist that he 
intended, but accidentally omitted, to add another paragraph to any 
of the letters asserting this claim. No one will contend that could 
be done, yet the same thing is sought to be accomplished by this 
indirect mode. There was therefore no error in rejecting this 
evidence. 

In the beginning of this investigation it might be conceded that 
some of the instructions are irrelevant and others are not precisely 
accurate; but this being conceded, the question still remains, did 





500 Report of Decisions. (July, 


they mislead the jury to the injury of appellant? This is the real 
question presented in considering them. 

The mortgage to Bourne contained the ordinary insurance clause 
in such mortgages, that the mortgagor should keep the property 
insured in good companies which the mortgagee might select, and 
in default thereof the latter should have the option of selecting and 
insuring at the mortgagor’s expense, and the cost to be added as a 
part of the debt. 

Complaint is made of the first of appellees’ instructions. After 
giving a construction to the insurance clause in the mortgage, it 
concludes with this proposition :— 


“That any unwritten agreement made at the time of the execu- 
tion of the mortgage, or immediately preceding its execution, 
between Brant and Bourne, or Brant and Gallup & Peabody, as 
Bourne’s agents, that Bourne would himself keep the property 
insured, and was to have the exclusive privilege of insuring the 
property, and was to relieve Brant from any such duty, was incon- 
sistent with the clause in the written instrument referred to in the 
instruction, and would have been unavailable as a defense to any 
suit brought for a foreclosure of the mortgage, and no benefits could 
have accrued to Brant from any such pretended agreement.” 


It is urged that the instruction is irrelevant, and it should not 
therefore have been given,—that the construction of that clause of 
the mortgage was wholly foreign to every issue in this case, and it 
should not have been given. We fully concur in this position, 
except the last clause in the instruction. The mortgage, its con- 
struction, or even its validity, had no bearing on this case or its 
issues; but it being a mere abstract proposition we are at a loss 
to perceive how it could have misled the jury. But the last clause 
was pertinent. Appellant, in his declaration set out as inducement, 
the making of the mortgage with the insurance clause, to the 
making of the contract averred in the declaration. It is a rule that 
such an inducement must be proved as averred. It was therefore 
proper and necessary that having averred the inducement, appellant 
should have proved it. He did so and went further, and testified 
that Peabody assured him that the insurance clause required 
Bourne, or Gallup & Peabody, to effect the insurance for him. 
This did not constitute a contract between appellees and appellant, 
nor does appellant insist that it did. He sues on an entirely differ- 
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ent and distinct contract, and it was proper that the jury should be 
so informed. The last clause of the instruction virtually informed 
the jury that such statements did not create a contract or confer any 
benefit on appellant. He had averred a different agreement, and 
could recover on none other, much less on the inducement to the 
agreement averred in the declaration. Whether or not it conferred 
any benefit or created a defense to the foreclosure of the mortgage, 
does not matter,—it created no right to recover in this action. And 
it was not error to inform the jury that such an agreement was 
inconsistent with the insurance clause, and constituted no defense to 
a forclosure of the mortgage. This part of the instruction was 
simply irrelevant. We are of opinion that the giving of this instruc- 
tion worked appellant no harm. 

In this case appellees asked, and the court gave, twenty-five 
instructions. Some of them are lengthy, others are in whole or in 
part repetitions, some are irrelevant, and many of them are obscure. 
Tn such cases it would be proper for the judge trying the cause to 
reconstruct the free instructions from redundancy, verbiage, and all 
foreign matter, and reduce them to a few clear and perspicuous 
legal propositions upon which the case turns, and give them as sub- 
stitutes for those asked. The ends of justice would be thus better 
subserved, and there would be less complaints of the finding of 
verdicts. 

The same objection is urged to the second, third, fourth, sixth, 
eighth, and ninth of appellees’ instructions as is urged to the first, 
and what has been said of the first is equally applicable to them. 
Correct practice would require the trial court to refuse all but one 
of instructions that repeat the same proposition. The proposition 
will not be controverted that the mere expression of opinion by Pea- 
body as to the meaning of the insurance clause in the mortgage 
could not operate to render him and Gallup liable. That could be 
done only by an agreement entered into between the parties, and 
understood and intended by them to become binding according to 
its terms. It was to guard against what was supposed to be the 
danger of the jury finding that such an opinion constituted a con- 
tract, that these instructions were asked and given. Appellant had 
testified that Peabody had, when the mortgage was executed, said 
the insurance clause bound Bourne, or Gallup & Peabody, as his 
agents, to keep the houses insured, and as that statement had been 
admitted in evidence, it was to obviate any wrong that might result 
from its admission that they were given. 
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The sixth of appellees’ instructions is criticised. Another portion 
to which objection is urged, reads:— 


“An agreement mude between the defendants and Brant, that 
the defendants would, as Brant’s agents, keep said premises fully 
insured, is inconsistent with an agreement by which the defendants 
engayed, as the agents of Bourne, to see to it that the buildings 
described in the mortgage were kept fully insured. An agreement 
such as is alleged in the declaration and in each count thereof, is 
consistent with the clause in the mortgage relating to insurance, 
because by such agreement Brant was employing his agents to do 
what he had agreed by mortgage to do; but any agreement made 
by Gallup & Peabody, as the agents of Bourne, that they would, as 
such agents, keep said property fully insured, and would relieve 
and absolve Brant from all responsibility therefor, would be incon- 
sistent with the mortgage, because the clause referred to provided 
and provides that Brant, anc not Bourne, should keep said property 
insured. But the court does not mean to intimate by what is here 
said, that because said agreement would be inconsistent with the 
mortgage, it could not have been made. Whether or not it or the 
agreement alleged in the declaration was made, the jury must 
determine from all the facis and circumstances in evidence.” 


It is urged that such a contract as is set out in the declaration is 
not inconsistent with the insurance clause. This is manifestly true; 
but the instruction does not say the contract set up in the declara- 
tion is inconsistent with the insurance clause. It states the opposite 
fact. It does, however, say that an agreement that Bourne, or 
appellees, as his agents, would perform the duty imposed on appel- 
lant, would be inconsistent with that clause. This is true, because 
appellant had covenanted that he would perform that duty, and such 
a verbel agreement or understanding could not change or abrogate 
his covenant. But this is irrelevant to the issues involved. The in- 
struction did state that the parties could make the contract set out 
in the declaration. 

It is urged that such a contract as that mentioned in the instruc- 
tion, would not have been inconsistent with the insurance clause, be- 
cause both parties had insurable interests. Whether this is true or 
not, does not matter, because that question was not pertinent to the 
issues in the case. 

The seventh instruction is criticised. It simply informs the jury 
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that the evidence in the case must establish the contract declared on, 
and failing to do so, they should find for the defendants. Although 
not concisely stated, this the jury would no doubt understand to be 
its import. It announced a correct rule of law, and was properly 
given, and we think it could not have misled the jury. 

It is claimed that the tenth instruction is vicious, and it was error 
to give it. It in substance informed the jury that if they believed, 
from the evidence, that appellant had been informed a sufficient time 
before the fire that the theater was inadequately insured, then it was 
his duty to have effected additional insurance, if he deemed it neces- 
sary, and failing to do so, he could not recover. This involves the 
question whether, in case of a breach of a contract for indemnity, 
the person indemnified, knowing of the breach of the agreement, 
may lie by and permit the loss to occur without a demand of per- 
formance of the agreement, or to take other steps to secure himself 
from the loss, by performing the acts undertaken to be performed 
by the other party, or to procure other indemnity. The substance 
of this instruction is, that the party indemnified shall take such steps. 
It has been repeatedly held that a party being damaged, cannot 
stand by and suffer the injury to continue and increase, without 
reasonable effort to prevent further loss. Justice and the principles 
of fairness require that every one shall use all reasonable efforts to 
preserve his property and protect his interests, even against the 
wrong or negligence of another. It is said it is not only the moral 
but the legal duty of a party who seeks to recover for another’s 
wrong, to use due diligence in preventing loss thereby. This prin- 
ciple applies to a breach of contract, and a party is not entitled to 
compensation for injurious consequences from such breach, so far 
as he had the information, time, and opportunity to prevent them. ‘ 
See Sedgwick on Damages, 6th ed., p. 106, both text and note, and 
authorities cited. The same principle has been recognized by this 
court in cases of trespass. If the doctrine is correct (and we per- 
ceive no reason, on principle or authority, to doubt it), then it was 
the duty of appellant to have procured insurance. Gallup & Pea- 
body, so far as it disclosed by the record, never, after the mortgage 
was executed, procured a dollar of insurance on the buildings. It is, 
however, claimed that they directed the insurance agents to issue 
policies, and when called on by the agents, appellant paid the pre- 
miums. If this is true, appellant was fully informed of the extent 
they had ordered insurance for him, and as he ms de no objection to 
the amount, he must have been satisfied. Had he not been, he 
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surely would have seen them, and ordered more, and as he did not, 
he accepted what they did as a performance of their part of the con- 
tract. Knowing the amount they had ordered, if not satisfactory and 
the contract was broken by a failure to order more, it was the duty 
of appellant to procure such an amount as he regarded necessary, 
and failing to do so, under the authorities referred to he could not 
recover. This instruction, therefore, was not erroneous, and no error 
was committed in giving it. 

It is urged that the thirteenth instruction is erroneous. It in sub- 
stance informs the jury that if appellees neglected to insure the prop- 
erty, even if they had so agreed, for the years 1870 and 1871, and 
that appellant assumed the duty and responsibility, that would ter- 
minate the agreement, and would operate to release them from their 
contract, if one existed, to procure insurance after 1870; and in such 
a case there would be no recovery for any breach accruing after 
1870, and that all prior breaches were barred by the statute of 
limitation. If there was such a contract, as claimed, and appellees 
neglected to perform it, and appellant assumed the duty during 
those years, he certainly absolved appellees from the contract and 
waived its performance. All breaches prior to that time occurred 
more than five years before the suit was brought. 

But itis said that this was a continuing agreement, and it did not 
terminate until the theater was burned. If there was a contract, and 
there was a breach before 1870, an action could have beet brought, 
and nominal damages could have been recovered, and no more, be- 
cause there was not the slightest injury sustained by such a breach. 
The action was barred after five years, and if after that time appel- 
lant procured all the insurance he desired, that absolved appellees 
from further duty under the agreement, if one existed. 

There were some instructions relating to the impeachment of wit- 
nesses by contradictory statements, and in regard to the statute of 
limitation; but we do not perceive there was any material error in 
giving them. 

The whole of appellees’ instructions considered, if they are not pre- 
cisely accurate, are so slightly incorrect that we are of opinion they 
did not mislead the jury. It would be impossible in so large 
a record, containing so much irrelevant matter, to avoid some slight 
errors or to give some instructions subject to hypercritical objec- 
tions; but such objections, if allowed, only obstruct the administra- 
tion of justice. 

Complaint is made that the court erred in refusing to give the 
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third of appellants’ instructions. From what has been said it will be 
perceived this instruction should not have been given without quali- 
fication. It made no reference to the statute of limitations, or the 
abandonment of the contract by tacit consent. There was no error 
in its refusal. 

The judgment of the appellate court is confirmed. 


Judgment affirmed. 


SHetpon and Moutkey, J. J., dissenting. 





SUPREME COURT OF OHIO. 


STATE, EX REL. LAWRENCE, arr’y-cen., 
US. 
PEOPLE’S MUTUAL BENEFIT ASS’N.* 


Associations organized under the provisions of the law embodied in the Re- 
vised Statutes, section 3,630, ‘for the mutual protection and relief of its 
members, and for the payment of stipulated sums of money to the families 
or heirs of deceased members,” are not authorized to issue certificates of 
membership payable to the named beneficiary ‘ or assigns,’’ nor payable in 
case of death to others than the family or heirs of the insured member. 
Trustees of such associations having voted to themselves and accepted 
designated sums of money, as compensation for their services for par- 
ticular years, have no power, in subsequent years of their service, to vote 
themselves ‘‘back pay” for their services during such former years. 
Such trustees have no authority, by virtue simply of their trusteeship, to 
act for or bind their association except in their aggregate and adiminis- 
trative capacity as a board; and where they assume, by virtue of their 
trusteeship, to act in the separate and individual capacity of treasurer, 
secretary, or as general or special agent of their association, they can- 
not thereby create against it. a legal liability to compensate them as 
trustees for such services. Such trustees, unless especially invested with 
the additional capacity and authority of officers or agents, are limited 
in their claims to compensation to such sums as will reasonably com- 
pensate them for the time and expense incurred in going to, attending, 
and returning from, their official meetings, and for their services while in 
session. Whether a corporation which is shown, upon a quo warranto 
proceeding, to have misused or abused its franchises, should be ousted 
of its corporate franchises, is a question not capable of determination by 
any fixed rule or test, but rests in the sound discretion of the court, in 
the light of all the circumstances of the case before it. 


The defendant is a corporation organized on the 17th day of 
April, 1877, under the provisions of the law since embodied in the 
Revised Statutes, section 3,630, for the mutual protection and relief 
of its members, and for the payment of stipulated sums of money 
to the families and heirs of deceased members. 


* Decision rendered, Feb. 3, 1885. 
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The object of the present proceeding is to oust it from its fran- 
chises to do business as such corporation. 

Of the grounds alleged against it, those considered in the opinion 
of the court are, (1) that it has issued certificates of membership 
for the payment of stipulated sums of money for the benefit of 
persons who are not members of the family or heirs of the 
assured; (2) that the certificates of membership issued by it are 
made payable to the beneficiary or assigns, and provide for the 
assignment of the same with the consent of the company, and 
that such certificates have been so assigned to persons not of the 
family or heirs of the assured ; and (3) that it has been and was 
at the commencement of this proceeding, operated for the benefit 
of the trustees; that the sum of $32,983.06 has been paid to its 
trustees under the pretense of remunerating them for attending the 
meetings of the board, whereas only forty-eight meetings have been 
held since its organization, making the average amount paid to each 
trustee for each attendance, $77.24. 

The defendant admits that it issued some certificates payable to 
persons who were not of the family or heirs of the assured; avers 
that their issue was in good faith; but that upon learning of a 
decision of this court that such certificates were unauthorized, 
to wit, in August, 1882, their issue was discontinued. 

The defendant also admits the issuing of its certificates patable 
to the beneficiary or assigns, and their assignment as alleged, but 
avers that such form of certificate was approved by its legal adviser, 
and also presented to a former superintendent of insurance and 
attorney-general, and that the trustees understood them to give the 
opinion that the issuing of such form of certificates would be legal. 
That no objections had been made to such form until that of the 
present superintendent of insurance in August last. All bad faith is 
disclaimed, and the legality of such form is submitted to the court 
here for determination, with the assurance that if it be adjudged 
illegal, no such certificate will be issued thereafter. 

The defendant denies that it has been operated for the profit of 
its trustees. Admitting that the sum of $33,700 has been paid to 
the trustees, it avers that only a small part of the amount so paid to 
them was for attendance at the sessicns of the board; that its 
success—issuing over 6,800 certificates, aggregating about $10,000,- 
000, and paying all its matured claims promptly and in full, aggre- 
gating $258,117.41—has been accomplished by the labcrs of its 
trustees. That the trustees have, from the beginning, “spoken, 
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written, and labored to build up the association, and all of them 
have shared in the responsibility and the work.” That the com- 
pensation paid the trustees was reasonable. 

The reply denies the new matter in the answer. 

The cause was heard by the court on the evidence. 


The management of the association was intrusted to eleven 
trustees, a “prudential committee” of three trustees, a president, 
vice-president, secretary, treasurer, and general and special agents. 


James Lawrence, Attorney-General, for Plaintiff. 
Harrison, Otps & Marsu, and C. N. Ops, for Defendant. 


Owen, J. 

1. Itis admitted by the defendant that its certificates of mem- 
bership were issued payable to the named beneficiary or “ assigns,” 
and that, with the consent of the company, certificates have been 
assigned to persons neither heirs nor of the family of the assured. 
May this lawfully be done? The purposes of the organization of 
the defendant are (1) the mutual protection and relief of its mem- 
bers, and (2) the payment of stipulated sums of money to the 
families or‘heirs of the deceased members. 

It seems clear that the beneficiary named in each certificate 
must be an heir, or of the family of the deceased member. If 
the named beneficiary may assign his interest in the certificate to 
a stranger, who may thereby become invested with all the rights 
of his assignor, that may be effected by indirection, which is not 
permitted by direct means, and might result in the creation of a 
class of beneficiaries neither contemplated nor authorized by the 
defendant’s charter. We are not now discussing the right of a 
beneficiary to assign his death-claim, matured by the death of the 
insured member, or other matured claim, but the right of a named 
beneficiary, during the life of the insured member, to endow those 
who are neither of the family, nor can become heirs of the insured, 
with all the rights of the beneficiary. Such form of certificate is 
unauthorized. 

2. The matters pleaded as defense to the charge of issuing 
certificates of membership, payable in case of death to others 
than the families or heirs of the insured members, are substan- 
tially established by the proof. That they were unauthorized is 
conceded. It is admitted that $33,700 have been paid to the 
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trustees as such, as compensation for their services since the organi- 
zation of the defendant. 


The evidence shows that « large propcertion of the money voted 
by the trustees to themselves, was paid to them upon the pre- 
tended warrant of resolutions authorizing “back pay” for services 
claimed to have been rendered during years prior to those in which 
the resolutions were passed. 

The new members of the association had a right to assume that 
the sums appropriated and paid by and to the trustees, as for their 
services in former years, were in full compensation therefor, and 
this scheme of voting back pay to themselves by the trustees can- 
not be justified by the most liberal construction of the statutes 
under which the defendant was chartered. ° 

The sums so paid to the trustees were largely in excess of a fair 
and reasonable compensation for services actually rendered by them 
as such trustees. The trustees holding other offices of the company, 
including members of the prudential committee, were liberally 
salaried and paid for their services in their respective official 
capacities. 

These allowances and payments to tke trustees are sought to be 
justified on the ground that, in addition to the ordinary duties 
peculiar to their trusteeship, they rendered services in the interest 
of the company which were peculiar to the duties of secretary, 
treasurer, and general and special agents. Those trustees who 
were constituted agents of the association were, as such, liberally 
salaried and paid. 

The duties peculiar to trusteeship are to be performed in an 
aggregate and administrative capacity. Their trusteeship does not 
equip them for the promiscuous and indiscriminate services for 
which they now claim to have been entitled to compensation. 
Their trusteeship does not constitute them “agents,” either general 
or special. As trustees, they have no power, acting in a separate 
and individual capacity, to bind the company. 

As trustees they can bind the company only by their action in 
their aggregate capacity as a board. 

For the time and expense incurred in going to, attending, and 
returning from, their official meetings, and for their services at such 
meetings, they are entitled to reasonable compensation. 

The assumption, however, that the trustees voted these sums to 
themselves simply as compensation for services actually rendered, is 





510 Report of Decisions. (July, 


shown to be unwarranted by the fact that they were allowed without 
regard to the respective character, extent, or value of such services. 

While the services for which they now claim right to be compen- 
sated were widely unequal in extert and value, exact uniformity was 
observed in the amount paid them. 


In fact, these payments seems to have been regulated rather by 
the condition of the treasury than by the compensation actually 
earned. 

To be plain about it, this system of paying so-called compensation 
is but a poorly disguised scheme for a “ division of profits” among 
the trustees. 

Our inevitable conclusion from all this is that the charge pre- 
ferred against the defendant, that it has been “operated for the 
profit of its trustees,” is sustained. 

In view of the admissions of the defendant and the foregoing find- 
ings of the court concerniug the exercise and abuse of its franchises, 
ought the prayer of the relator to be granted and the defendant 
ousted of its franchise to do business as a corporation? This ques- 
tion involves the discharge of an exceedingly delicate and responsi- 
ble duty, and is one upon which we are not all agreed. It is 
conceded that the determination of this question rests with the 
sound discretion of this court, in the light of all the circumstances 
of the case. 

Many things may be said to the credit of this defendant—the 
methods of its management—the care and fidelity of its principal 
officers and agents in the selection of risks—the promptness and 
fairness of the adjustment and payment of death-claims—the class 
and character of those who chiefly constitute its membership. But 
it would be as injudicious as it is impracticable to attempt to fix a 
rule or establish a test by which the life of such a corporation, whose 
franchises have been abused, is either to be taken or spared. 

The present membership of the defendant numbers about 
3,500, chiefly worthy and deserving people, utterly innocent if 
not wholly ignorant of any misuse or abuse of its franchises. 
Purged of the unfortunate feature of its management which this 
trial has developed, this association is capable of much usefulness. 
To visit the perversion of its objects by a few upon the heads of the 
entire membership, must result in irremediable hardship; and with- 
out stating more fully the grounds of our action, or the considera- 
tions which moves us, it must serve our present purpose to say that 
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the relator’s prayer that the defendant be ousted of its franchise to 
be a corporation is refused. 

Judgment will be entered, however, ousting it of the use of its 
franchises for the profit of its trustees, and for the issuing of certifi- 
cates of membership in the form complained of by relator. 


Judgment accordingly. 
Oxey, J., took no part in the decision of this case. 


Foutert, J., dissents from the refusal of the prayer for ouster of 
the defendant of its corporate franchises. 





Report of Decisions. 


SUPREME COURT OF PENNSYLVANIA. 
Error to the Court of Common Pleas No. 2, of Allegheny County. 


PITTSBURGH INS. CO. 
US. 
JONAS FRAZEE.* 


It is not error to leave to the jury the question of partnership inter se, the 
evidence tending to show a purchase of a stock of goods in a store by one, 
and his employment of another, who had no interest in it, to conduct the 
business for half the net profits, being responsible for half the losses by 
bad debts. 


A policy on a stock of goods “‘ usually kept in a country store,” with printed 
condition to be void if gunpowder be kept in the building, and printed 
permission to merchants accustomed to deal in it to keep it for sale in a 
limited quantity, is avoided by keeping it in excess of such quantity, not- 
withstanding a usage to keep it in such stores in greater quantities. 


Thej action was covenant by Frazee on a policy of insurance 
against ‘fire, ‘on his stock of dry-goods, groceries and merchandise 
usually kept in a country store, contained in the frame building oc- 
cupied asj store and dwelling, situate detached in the village of 
Shelbysport, Garrett County, Maryland.” 

The policy contained, under the caption “ Conditions of Insur- 
ance,” printed conspicuously on its face in large, plain capitals, the 
following conditions, among others, viz. :— 

“TIT. Prohibitions and conditions under which this policy be- 
comes null and void. Except as otherwise permitted and expressed 
in the printed conditions of this policy, gunpowder, * * * are 
positively prohibited from being deposited, stored, kept, or used in 
any, building insured upon, or containing any property insured on 

* Opinion filed, Jan. 19, 1885. From Pittsburgh Legal Journal. ~ 
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by this policy, unless by special consent in writing indorsed hereon, 
naming each article specifically—otherwise the insurance by this pol- 
icy shall be void.” 

“IV. Privilege as to lights, keeping and vending of coal-oil, gun- 
powder, etc. * * * Merchants accustomed to deal in the articles 
are privileged to keep for sale twenty-five pounds of gunpowder in 
close tin can, to be sold by daylight only.” 

“V. General provisions. * * * It is understood and agreed 
that this policy 1s void unless the assured be and shall remain the 
sole, undisputed, and exclusive owner of the legal title to the subject 
of insurance mentioned in this policy, and that the same is free and 
shall remain free from all incumbrances, except it be otherwise pro- 
vided in writing in this policy.” 

The company defended on the grounds, (1) that the plaintiff was 
not, and did not continue the sole and exclusive owner, etc., and (2) 
that he kept and had stored in the building in which the goods were, 
more than twenty-five pounds of gunpowder. 

The evidence on part of the plaintiff tended to show that the store 
was bought and the business thereof carried on, under an agreement 
between his brother Jasper and himself, that be should furnish the 
capital required, and Jasper should keep the store and manage the 
business, and receive half the profits and bear half the losses by bad 
debts; each to be charged with the goods received by him from the 
store. It was claimed for the company, and the jury was instructed, 
that if this was the case, the plaintiff was not the sole and exclusive 
owner within the meaning of the policy. But the jury was further 
instructed substantially that if the plaintiff furnished and kept up 
the stock with his own money, and Jasper had no interest in the 
stock, but for his services, instead of a salary, was to receive half the 
net profits and be responsible for half the bad debts, then the goods 
were the sole property of the plaintiff; which instruction was as- 
signed for error, it being claimed there was no evidence to justify a 
finding that the plaintiff kept up the stock with his own money, or 
that Jasper had no interest in the stock. 

For the company it was shown that at the time of the fire there 
were kept in the store more than twenty-five pounds of gunpowder. 
To justify this the plaintiff was permitted to show a usage to keep 
gunpowder in country stores in the quantities shown, and this was 
assigned for error. 

The jury was instructed substantially that, if it was the custom to 
keep in country stores more than twenty-five pounds of gunpowder 
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and the defendant knew it at the time the policy was executed, the 
keeping of more would not prevent recovery, and that knowledge of 
such custom on part of the company’s officers might be presumed, 
especially as the keeping of gunpowder was not specified as an ob- 
jection when the proof of loss was delivered; both of which instruc- 
tions were assigned for error. 


Messrs. Joun A. Witson and Joun G. Bryant, for Plaintiff in E ror. 
J. W. Tuomas, Esq., of Maryland, and J. M. Sronrr, Esq., Contra. 


Crark, J. 

The policy of insurance upon which this suit was brought is dated, 
August 13, 1881, it provided indemnity to Jonas Frazee against loss 
by fire for one year, upon “his stock of dry-goods, groceries, and 
merchandise, usually kept in a country store, contained in the frame 
building, occupied as store and dwelling, situate detached in the 
village of Selbysport, Garrett County, Maryland.” 

By one of the general provisions of the policy it was agreed that 
it should be void, “ unless the assured be and shall remain the sole, 
undisputed, and exclusive owner of the legal title to the subject of 
insvrance mentioned in the policy.” Jonas Frazee in substance tes- 
tified that he owned the stock of goods himself, that he purchased it 
from his brother, Charles F. Frazee, and paid for it with his own 
money; that his brother Jasper had no interest whatever in it, but 
was employed merely to conduct the business, receiving for his serv- 
ices one-half of the profits realized, less one-half of the losses from 
bad debts. In this he was corroborated by his brother Jasper, who 
stated that he never had, nor claimed to have, any interest in the 
stock and that he was simply an agent or employe of his brother, 
the plaintiff, who was the absolute owner. 

There was, it is true, much countervailing proof on this point ; the 
books were opened in the name of J. Frazee & Bro., the sign set up 
in front of their place of business was in the same form, and the 
first proofs of loss clearly stated a joint ownership of the goods. 
These apparently inconsistent facts were to some extent explained, 
however, and the question as to the real ownership of the stock was 
plainly one for the jury ; there was, without doubt, abundant evi- 
dence to justify the submission. 

The court instructed the jury that “if the plaintiff furnished the 
original stock of goods, and kept it up with his own money, and his 
brother Jasper had no interest in it, but for his services in keeping 
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the store, instead of a salary, was to receive one-half of the net 
profits, and be responsible for one-half of the bad debts, then the 
goods would be the sole property of Jonas Frazee.” In this, we 
think, the court was clearly correct. No question as to any partner- 
ship relation or liability which by construction of law might be sup- 
posed to exist, as to third persons or creditors is here presented ; 
the inquiry is as to the ownership of the stock as between the parties 
themselves, and in such case where there is a positive agreement 
that must govern. If the evidence of Jonas and Jasper Frazee is 
believed, there was such an agreement, and Jonas Frazee, as against 
Jasper at least, was certainly the sole, undisputed, and exclusive 
owner of the goods. The first and sixth assignments are therefore 
not sustained. 

The remaining assignments, however, relating to the ruling of the 
court as to the plaintiffs right, under the policy, to store gunpowder 
in the building containing the insured property, in excess of the 
amount specified in the policy, possess more merit. In Franklin 
Fire Insurance Co. vs. Updegraff, 7 Wright, 357, the insurance was 
upon “merchandise such as is usually kept in country stores ;” the 
stock, at the time of the fire, consisted in part of hardware, china, 
and glassware. By the terms of the policy merchandise of this char- 
acter was classed as “ hazardous,” and subjected the insured to the 
payment of higher rates; by the twelfth condition the omission to 
specify such property voided the policy ; it was held, however, in a 
suit to recover the loss, that the insurance was not void, because 
hardware, china, and glassware were not specifically mentioned, if 
the articles were such as were usually: kept in a country store. The 
expression “merchandise such as is usually kept in country stores,” 
was deemed a sufficient designation of the articles insured, and to 
include “hardware, china, and glassware,” if these articles were 
usually so kept. The company accepting such a general description 
of the stock insured was bound to know what was usually kept in a 
country store, and the finding of the jury was conclusive on that 
question. 

In Citizens Insurance Co. vs. McLaughlin, 3 P. F. Smith, 485, the 
insurance was upon “a tannery and patent-leather manufactory ; ” 
the policy provided that benzole to the amount of five barrels might 
be kept in a shed detached from the buildings, over one hundred 
feet distant, and nowhere else on the premises ; it was stored in the 
shed as stipulated, but was carried in cans into the buildings insured 
as needed and used in the process of japanning leather. It ap- 
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peared, however, that benzole was ordinarily used in the manufac- 
ture of patent leather, and that this was the purpose in providing 
for its storage ; therefore, it was held that the presumption was that 
it was intended by the contracting parties that benzole might be 
used in the factory, as it was ordinarily used in similar factories ; 
that the policy included whatever was necessary and essential in 
conducting the business, if not expressly excepted. 

Under the doctrine declared in Franklin Insurance Co. vs. Upde- 
graff the insurers were bound to know, if the fact were so, that gun- 
powder was a commodity usually kept in a country store, whether 
specifically set out in the policy or not. The right to keep and sell 
that article does not in this case, however, depend upon mere con- 
struction, it is not left to inference by special mention, within certain 
limits; the right is expressly conceded, and the case last referred to 
we think becomes unimportant. It is said, however, that as the in- 
surance is upon such articles as are kept in a country store, the pre- 
sumption is that the parties intended that gunpowder should be 
kept in the usual quantity, and the case of Citizens Insurance Co. vs. 
McLaughlin is relied upon as supporting this view. There is, how- 
ever, a plain distinction dbetween that case and the case under con- 
sideration. There was no restriction in that case as to the amount 
of benzole to be used in the factory in the manufacture of japanned 
leather, the presumption was that it was intended to be used as it 
was ordinarily used in similar factories ; but in this case the amount 
of gunpowder, which might be kept on hand in the store for the 
purposes of sale in the plaintiff’s business, is expressly limited, and 
the limitation is written as a condition of the policy. No fraud is 
shown, no undue advantage alleged, no ambiguity or uncertainty 
exists in the contract, and we must, therefore, read the contract as it 
is plainly written. It is true that the restriction is contained in the 
printed portion of the policy, which is prepared in such a general 
form as to meet all cases presented ; that the written parts inserted 
must therefore be taken as being more immediately expressive of 
the intention of the parties, and if there be any repugnancy or con- 
flict between them, the latter must have controlling effect ; that the 
language of the policy is the language of the company, and in case 
of doubt, an ambiguity must be taken most strongly against the 
company ; but we can discover no such repugnancy or conflict, the 
contract is clear and therefore conclusive. Nor can we regard the 
restriction as unreasonable, it applies only to the particular building 
containing the property insured, and it is a wise precaution when 
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practicable, not only upon the part of the insurer but the insured, 
that the storage of a highly dangerous and inflammable substance like 
gunpowder, should be in a place apart from and reasonably removed 
from the general store. 2 

The court erred, we think, in receiving evidence of the general 
custom of merchants in country stores as to the quantity of gunpow- 
der usually kept on hand, and in submitting to the jury the question 
whether the conduct of the insured was in compliance with that 
custom. 


The judgment is therefore reversed and a venire facias de novo 
awarded. 





Report of Decisions. 


COURT OF APPEALS OF WEST VIRGINIA. 


SOPHIA SCHWARZBACH er at., Defendants in 
Error, 


vs. 


OHIO VALLEY PROTECTIVE UNION, Plaintiff 
ain Evror.* , 


Evidence of issuing of policy and of refusal to pay claim without objecting 
to proofs, is admissible, although proofs of death are not produced, and it is 
not shown that an offer to deliver up policy on payment of claim according 
to its terms had been made. 


Indorsements on proofs showing when they were delivered are proper evi- 
dence, though the proofs themselves are not read to the jury. 


Declarations of insured as to previous sickness are hearsay and inadmissible. 

Hypothetical questions to experts as to the effect of certain disorders are 
properly disallowed. 

The materiality of warranties is not open to consideration, but in case of 
doubt the court will construe answers as representations. 


Answers to specific questions which are fraudulent misrepresentations, will 
work a forfeiture. But answers which could only be made to the best of 
knowledge or belief will not work a forfeiture if made in good faith. 

Answers filled in by the agent on his own responsibility will not be regarded 
as made by the insured. 


The issuing of a policy or continued receipt of premiums after knowledge of 
facts which would work a forfeiture, will operate as a waiver. 

Proofs of death when required as a prerequisite of payment must be shown to 
have been furnished in order to recover. 


ABSTRACT OF OPINION. 


A court ought not to exclude all the plaintiff's evidence from the 
jury on the defendant’s motion, unless regarding the defendant as 
though he was a demurrant to the plaintiffs’ evidence, the court 
would find for the demurrant. 

* Decision rendered, April 4, 1885. 
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A suit is brought by the wife and children on a life policy issued 
on the life of a man for their benefit; they prove the issuing of the 
policy sued upon by the defendant, and that it was issued for the 
benefit of the plaintiffs; that the man insured died some six months 
before the bringing of the suit; that the proofs of his death required 
by the policy to be delivered 90 days before the policy should be 
payable, was delivered to the defendant more than 90 days before 
the suit was brought; that more than a month before the suit was 
brought, the defendant refused to pay this policy when called upon 
by the plaintiffs to do so, and did so without making any objection 
to the proofs of the death of the person whose life was insured, but 
the plaintiff did not produce the proofs of the death which had been 
delivered to the defendant, though they could have produced them 
and did not show that they had offered to deliver up the policy, on 
payment of the amount to the defendant, the policy requiring the 
payment to be made after proof of the death of the insured upon re- 
ceipt and surrender of the policy. —Hreip :— 

On motion by the defendant to exclude the plaintiffs’ evidence, 
this being all of it, the court did not err in overruling the motion. 

In such a suit, the defendant having, on demand of the ‘plaintiff, 
produced the proof of the death of the insured. the court may prop- 
erly allow the plaintiff to read to the jury the indorsements on the 
back of such proofs for the purpose of showing when they were re- 
ceived by the defendant without requiring the plaintiff to read to the 
jury the proofs of death. 

If declarations in such case were made by the insured as to his 
having had, at some previous time, a severe attack of sickness, in con- 
tradiction of his statement in the application for the policy, whether 
these declarations were made before or after the issuing of the pol- 
icy, being mere hearsay evidence they are inadmissible as evidence 
against the plaintiff. 

Though the policy provides for the amount named being paid upon 
the receipt by the defendant of the policy, still if the defendant pos- 
itively refused to pay the policy because unjust, the plaintiffs could 
sue upon it and recover without proving that they offered to surren- 
der the policy on its payment. 

A question asked of the examining physician and of a man en- 
gaged in the insurance business as experts as to what would be the 
character of the risk on a man’s life if within 3 months he had had a 
hemorrhage of the stomach, was properly not allowed to be put or 
answered. 
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If the answers of the insured to the questions propounded to him 
on the application, which are made a part of the policy, are by the 
policy warranted to be true, this removes their materialty from the 
consideration of the jury, and if any of the answers are false in fact, 
the policy is thereby forfeited. though the answers were made in per- 
fect good faith. 

But in determining whether the answers by the insured in the ap- 
plication are warranties or representations, fhe court leans in favor 
of construing the policy as making them representations rather than 
warranties, and if a portion of the policy or application would indi- 
cate them to be warranties, but another portion of the application 
shows that they were to be regarded as representations, the answers 
to these questions will not be regarded as warranted to be true, 
though the policy be construed as not warranting the truth of the 
answers of the insured, ete. 

If these answers to specific questions are misrepresentations, the 
policy will be avoided whether the court or jury regard the answers 
as material or not, for the parties, by putting and answering such 
questions, have declared that they regarded them as material. 

But a false answer to a question in order to be such a misrepre- 
sentation as will forfeit a policy, must be fraudulently false—that is, 
in making the answer the insured must be guilty of actual fraud or 
legal fraud, and by actual fraud is meant an intention to deceive, but 
legal fraud may exist when there is no intention to deceive, as where 
the insured states in his answer that he knows personally that his 
answer is true when it really is not true, or where the answer con- 
tains a statement which from its nature the insurers must necessarily 
regard as made on the personal knowledge of the insured, which 
statement is false. In both these cases the insured is guilty of a 
legal fraud, which will forfeit the policy, though the false statement 
was made without any intent to deceive, but was the result of care- 
lessness or forgetfulness. 

But if the answer is such as must have been made, not on the 
personal knowledge of the insured but upon his best judgment and 
belief, as that he was of “sound body,” and it be untrue, it will still 
not forfeit the policy if the answer was made in perfect good faith 
and the insured had no suspicion that he was unsound of body, 
though it be afterwards shown that he had then a fatal internal dis- 
ease of which he afterwards died. Perfect good faith is all that is 
required in such a case. 

If an agent of an insurance company fills up the answers of the in- 
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sured in a printed form of application furnished to the agent by the 
insurance company, and procures the insured to sign such applica- 
tion, and in this application the agent has filled up an answer to a 
question which he never propounded to the insured, and the insured, 
trusting to this agent, never read the application and did not know 
that it shows any such question to have been put or answered, 
though he may have had an opportunity of reading the application 
either betore or after he signed it, yet if such answer te such ques- 
tion so inserted in the application without the knowledge of the in- 
sured be false, it cannot operate as a forfeiture of the policy, as the 
making of such answer under these circumstances will not be re- 
garded as the answer of the insured but as the act of the insurance 
company by its agent. 

If when an insurance company issues a policy it knows certain 
facts which are material to the risk taken, it cannot claim a forfeiture 
of the policy because of the existence of these facts, though the in- 
sured in his answer to the question may have stated that such facts 
did not exist. 

If after the issuing of a policy certain facts become known to an 
insurance company, which under the terms of the policy it has issued 
would operate as a forfeiture of the policy, and the company, after it 
has acquired the knowledge of these facts, continues to receive pre- 
miums from the insured, or to levy assessments on him and to re- 
ceive payment of these assessments from the insured, such conduct 
of the company will estop it from claiming that such facts so known 
to it operate as a forfeiture of the policy. 

If a life policy contains a provision that the amount of the insur- 
ance shall be payable 90 days after the proof of the death of the in- 
sured is delivered to the company, and a suit is brought on such 
policy under chapter 66 of the acts of 1877, or under chapter 71, 
acts 1882, section 61st, seq., and the defendant fails in his statement 
of defenses to state that he relies on the failure of the plaintiffs to 
furnish these proofs of death of the insured to the defendant before 
suit brought, still the plaintiffs cannot recover without proving that 
they furnished those proofs of the death of the insvred as required 
by the policy, for this constitutes a part of the plaintiffs’ case, and 
without this proof they do not make out a prima facie case, and it 
does not constitute a matter of defense, and therefore must not be 
stated in the statement of the defenses filed by the defendant. 
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COURT OF APPEALS OF NEW YORK. 


ROBERT R. WESTOVER, as Executor erc. or Hiram 


Gore, Drceasep, Respondent, 
vs. 


TNA LIFE INS. CO., Appellant.* 


The New York statute making information acquired by the physician in his 
professional capacity privileged and prohibiting its disclosure unless ex- 
pressly waived by the patient, is founded on public policy, and its provi- 
sions cannot be waived except as expressly provided. The prohibition 
remains in force after the death of the patient as well as during his life, 
and an executor or administrator is not a personal representative of the 
patient in such a sense as to authorize him to waive it. He represents sim- 
ply in respect to rights of property. 


Roti Tracy, for A; pellant. 
S. E. Payne, for Respondent. 


Kart, J. 

This action was commenced upon a life insurance policy issued to 
the plaintift’s testator. It was provided in the policy that it should 
be void if the insured should commit suicide or die by his own hand. 
He hanged himself, and upon that ground the action was mainly 
defended. The plaintiff gave evidence tending to show that the 
testator hanged himself while insane, and the question was sub- 
mitted to the jury for their determination whether the hanging was 
the voluntary, conscious, willing act of the testator, or whether he 
was at the time so insane that he was either unconscious of the act 
which he performed, or was unable to understand what the physical 
consequences of it would be ; and upon that question the jury found 
for the plaintiff. 
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In the course of the trial the plaintiff called a physician who had 
known the insured for a long time, and who attended him profes- 
sionally a short time before his death. He testified that he visited 
him first in June, 1881, and he was asked this question: “State 
how you found him?” The counsel for the defendant objected to 
the question on the ground that “the evidence was incompetent and 
privileged under section 834 of the Code of Civil Procedure, viz.: 
the witness being a practicing physician and the evidence being a 
disclosure of information acquired by bim in attending Gore in a 
professional capacity and necessary to enable him to act in that ca- 
pacity, and the witness should not be allowed to testify and disclose 
the information so acquired.” The court overruled the objection, 
and the witness answered at length, giving important evidence as to 
the mental and physical condition at that time and subsequently of 
the insured. The claim of the learned counsel for the respondent on 
the argument before us was that the plaintiff, as the personal rep- 
resentative of the deceased, could waive the seal which the statute 
puts upon such evidence, and upon that ground the ruling of the 
trial judge was sustained by the general term. 

Section 833 of the Code provides that “a clergyman or other min- 
ister of any religion shall not be allowed to disclose a confession 
made to him in his professional character, in the course of discipline 
enjoined by the rules or practice of the religious body to which he 
belongs.” Section 834 provides, “that a person duly authorized to 
practice physic or surgery, shall not be allowed to disclose any in- 
formation which he acquired in attending a patient in a professional 
capacity, and which was necessary to enable him to act in that ca- 
pacity.” Section 835 provides that “an uttorney or counselor at 
law shall not be allowed to disclose a communication made by his 
client to him or his advice given thereon in the course of his pro- 
fessional employment,” and section 836 provides that “ the last three 
sections apply to every examination of a person as a witness unless 
the provisions thereof are expressly waived by the person confessing, 
the patient, or client.” It is thus seen that clergymen, physicians, 
and attorneys are not only absolutely prohibited from making the 
disclosures mentioned, but that by an entirely new section it is pro- 
vided that the seal of the law placed upon such disclosures can be 
removed only by the express waiver of the persons mentioned. 
Thus there does not seem to be left any room for construction. The 
sections are absolute and unqualified. These provisions of law are 
founded upon public policy, and in all cases where they apply, the 
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seal of the law must forever remain until it is removed by the per- 
son confessing, or the patient, or the client: Edington vs. Mutual 
Life Ins. Co., 67 N. Y., 185; Edington vs. Atna L. Ins. Co., 77 N. 
Y., 564 ; Pierson vs. The People, 79 N. Y., 424 ; Gratton vs. Metro- 
politan L. Ins. Co., 80 N. Y¥., 281. In Greenleaf on Evidence, sec. 
243, speaking of communications made to an attorney, the learned 
author says: “The protection given by the law to such communica- 
tions does not cease with the termination of the suit, or other litiga- 
tion or business in which they were made ; nor is it affected by the 
party ceasing to employ the attorney and retaining another ; nor by 
any other change of relations between them ; nor by the death of 
the client. The seal of the law once fixed upon them remains for- 
ever, unless removed by the party himself in whose favor it was 
there placed. It is not removed without the client’s consent, even 
though the interests of criminal justice may seem to require the 
production of the evidence.” In Wharton on Evidence, section 584, 
it is said that the privilege of the client may be waived by him, but 
that “the evidence of the waiver must be distinct and unequivocal.” 
In Pierson vs. The People, it was said: “ The plain purpose of this 
statute was to enable a patient to make known his condition to his 
physician without the danger of any disclosure by him which would 
annoy the feelings, damage the character, or impair the standing of 
the patient while living, or disgrace his memory when dead.” In 
Grattan vs. Metropolitan Life Ins. Co., Danforth, J., said: “ The case 
before us is not where the witness was called in for the first time 
after the death of the patient, but one where the lips of the physi- 
cian were sealed during the life of the patient, and where, although 
by death he loses the patient, his lips must remain closed. It was 
held under the old law that the seal must remain until removed by 
the patient, and it is now so provided by statute.” 

The purpose of the law would be thwarted, and the policy in- 
tended to be promoted thereby would be defeated if death removed 
the seal of secrecy from the communications and disclosures which 
a patient should make to his physician, or a client to his attorney, 
or a penitent to his priest. Whenever the evidence comes within 
the purview of the statutes, it is absolutely prohibited, and may be 
objected to by any one unless it be waived by the person for whose 
benefit and protection the statutes were enacted. After one has 
gone to his grave the living are not: permitted to impair his fame 
and disgrace his memory by dragging to the light communications 
and disclosures made under the seal of the statutes. An executor or 
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administrator does not represent the deceased for the purpose of 
making such a waiver. He represents him simply in reference to 
rights of property and not in reference to those rights which pertain 
to the person and character of the testator. If one representing the 
property of a patient can waive the seal of the statute because he 
represents the property, then the right to make the waiver would 
exist as wei before death as after, and a general assignee of a pa- 
tient for the purpose of protecting the assigned estate could make 
the waiver ; and yet it has been held that an assignee in bankruptcy 
is not empowered to consent that the professional communications 
of his assignor shall be disclosed : Bowman vs. Norton, 5 C. & P., 
177. In Edington vs. Mutual Life Ins. Co. (67 N. Y.; 185), it was 
not decided nor stated that a personal representative could waive 
the protection of the statutes, but it was held that the personal rep- 
resentative or assignee of the patient could make the objection to 
evidence forbidden by the statute; and the opinion might have gone 
further and held that any party to an action could make the objec- 
tion, as the evidence in itself is objectionable unless the objection be 
waived by the person for whose protection the statutes were enacted, 

Without further discussion or citation of authorities, we think the 
statute admits of no other construction than that, where the evi- 
dence comes within the prohibition of the statute, its reception, if 
objected to, can be justified only when the patient, penitent, or client, 
as the case may be, waives the protection the statutes give him. 

We are, therefore, of opinion that for the error in the reception of 
the evidence objected to, the judgment should be reversed and a 
new trial granted, costs to abide event. 


All concur. 





Report of Decisions. 


UNITED STATES CIRCUIT COURT, 


DISTRICT OF CONNECTICUT. 


PRUDENTIAL ASSURANCE — 


Vs. 
AETNA LIFE INS. CO.* ! 


The failure of an insurance company that procures reinsurance to comply with 
an oral promissory representation in regard to its future conduct, made 
without fraud or falsehood, before the policy was issued, and not alluded 
to therein, is not a valid defense against the insurer’s liability upon the 
policy. 


FE. C. Henverson, for Plaintiff. 
Cuares J. Corr, for Defendant. 


Surpmayn, J. 

This is a demurrer to the second defense in the defendant’s an- 
swer to the plaintiffs complaint upon a policy of life insurance. The 
facts admitted to be true, for the purposes of pleading, are as fol- 
lows: In the year 1854, the National Loan Fund Life Assurance 
Society, which in the year 1839, had issued to Edward Lawson its 
policy of insurance upon his life for £3,000, applied to the defend- 
ant to reinsure $5,000 of said risk, which was still outstanding. On 
making said application, the society represented to the defendant, 
in order tu induce it to issue a policy of reinsurance for said sum, 
that the risk was a good one,—a most excellent risk,—and they 
were willing rather to keep $10,000 at risk on the life than buy the 
policy ; and thereupon, upon the faith and credit of the representa- 
tion that the society would keep $10,000 at risk on said life rather 


* Decision rendered, April 14, 1885. From Federal Reporter. 
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than buy the policy, the defendant issued to said society a policy of 
reinsurance on Lawson’s life for the term of seven years. In the 
year 1861, on the expiration of this term, the society, the name of 
which had been changed to the International Life Assurance Soci- 
ety, desired to renew said policy for the term of life. The defend- 
ant required a new medical examination of Lawson, so as to show 
his physical condition at that time, and, the same being furnished, 
upon the faith and credit thereof and of the previous representa- 
tions made at the time of issuing the original reinsurance policy, the 
policy in suit was issued. 

In the year 1866 the society reinsured £500 of its said risk in the 
Royal Insurance Company, of London. In the year 1869, the soci- 
ety ceased business and went into liquidation, and a liquidator 
thereof was duly appointed. On or about March 30, 1871, the so- 
ciety reinsured the entire risk on Lawson’s life. Lawson died in 
May, 1879, having shortly before his death, and in the same year, 
surrendered to the plaintiff, for £690, the policy issued to the Inter- 
national Society upon his life. The plaintiff alleges that on March 
30, 1871, the official liquidator of the society assigned to the plaint- 
iff, for a valuable consideration, the defendant’s policy on Lawson’s 
life, now in suit. This is denied by the defendant. It is agreed 
that from March 30, 1871, until Lawson’s death, the premiums on 
said policy were regularly paid to the defendant by the plaintiff. 

It is not denied that the representations in regard to the charac- 
ter of the risk were true, nor is the willingness of the society, at the 
time of making the application, to keep $10,000 at risk denied. An 
interpretation of the language of the society, in regard to its wil- 
lingness to keep the specified sum at risk, is that it was then willing 
or then wished to pursue that course. The defendant interprets 
the meaning to be that the society represented that it would keep 
$10,000 at risk rather than buy the policy. The non-performance of 
its representations is alleged to.consist in the reinsurance of £500 in 
1866, and a reinsurance of the whole risk in 1871, after it went into 
liquidation. 

Assuming that the construction which the defendant places 
upon the language of the original insurer is correct, and that it 
promised to keep the specified sum at risk, not only through the 
life of the policy which the defendant issued in 1874, but during the 
life of all subsequent policies which it might issue on Lawson’s life, 
and that it promised that, upon going into liquidation, no reinsur- 
ance should be effected, the question arises, is the failure of the as- 
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sured to comply with an oral promissory representation in regard 
to its future conduct, made without fraud or falsehood, before the 
policy was issued, ani not alluded to therein, a valid defense against 
the insure1’s liability upon the policy ? 

This subject has been considered recently by the supreme court in 
Insurance Co. vs. Mowry, 96 U. S., 544, and by the Supreme Court 
of Massachusetts in Kimball vs. Aitna Ins. Co., 9 Allen, 540. The 
extended discussion which was given in these cases to the subject of 
oral promises made without fraud, prior to the written contract, pre- 
cludes the necessity of any lengthy argument. 

The authorities generally notice the distinction between an untrue 
representation of a material existing fact, which makes the contract 
a nullity because the minds of the parties never met and there was 
no agreemeut, and an oral promissory representation made, without 
fraud, before the written contract, in regard to the intention, pur- 
pose, or future conduct of the promisor. The latter class of repre- 
sentations, unless incorporated in the policy, are of no importance, 
“because the written instrument is the expression and the only evi- 
dence of the duties, obligations, and promises to be performed by 
each party while the insurance continues. To make the continuance 
or termination of a written contract, which has once taken effect, de- 
pendent on the performance or breach of an earlier oral agree- 
ment, would be to violate a fundamental rule of evidence:” Kimball 
vs. Aitna Ins. Co., 9 Allen, 540. Mr. Justice Gray, who delivered 
the opinion in this case, further says :— 

“But an. oral representation as to a future fact, honestly made, 
can have no effect; for if it is a mere statement of an expectation, 
subsequent disappointment will not prove that it was untrue; and 
if it is a promise that a certain state of facts shall exist or continue 
during the term of the policy, it ought to be embodied in the written 
contract.” 

The insurer is at liberty to compel an observance of promises in 
regard to future conduct, by incorporating them into the written 
contract, if it regards a performance as important; but the promise. 
unless embodied in the contract, is not a part of it. All things to 
be done by one or the other during the continuance of the written 
agreement, upon the doing of which the life of the contract de- 
pends, must appear in the agreement: Alston vs. Mechanics’ Ins. 
Co., 4 Hill, 329; Mayor of N. Y. vs. Brooklyn Ins. Co., 43 N. Y., 
467; Bryant vs. Ocean Ins. Co., 22 Pick., 200 ; Insurance Co. vs. 
Mowry, 96 U. S., 544. 
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The case of Traill vs. Baring, 10 Jur. (N. S.), 377, and 3 Bigelow 
Ins. Cas., 233, is not inharmonious with the authorities that have 
been cited. The facts of that case as stated in the svllabus in Bige- 
low’s Cases are as follows :— 


‘“‘Insurance company A (having previously granted a policy of reinsur- 
ance to insurance company B, on the life of L. L., for £3,000), on the tenth 
of May, 1851, offered to insurance company C £1,000 of the risk, stating that 
insurance company D had agreed to undertake £1,000, and that they (com- 
pany A) would retain £1,000. Company C accepted the proposal without 
the usual investigation or inquiries into the age, health, or habits of the in- 
sured, as a partnership risk. The policy granted by company C was dated 
and the premium was paid on the eighteenth May, 1861. Company D, on the 
fifteenth May, 1861, came to a resolution not to, and they did not im fact, re- 
tain any portion of the risk, but this resolution and the course of action upon 
it was not communicated to company C. In 1862 the insured died of the heart 
disease. Held, that the policy granted by company C was void and must be 
delivered up to be canceled.” 


The gist of the case, as shown in the opinion of the vice-chancellor 
and of the judges upon appeal, was that when the contract was per- 
fected the representation which had been made was not true, and 
that the change of intention which took place before the contract 
was entered into, should have been communicated to the other con- 
tracting party. The circumstances bring the case within the prin- 
ciple that an untrue representation of a material, and then existing, 
independent or collateral, fact, affecting the risk, vitiates the policy. 

I have not thought it necessary to consider whether, upon a fair 
construction of the representations made in 1854, the policy in suit, 
which was issued in 1861, was properly affected by them, or whether 
there was any breach of the promise. 


The demurrer is sustained. 





Report ct Decisions, 


SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas of Lycoming County. 


LONDON & LANCASHIRE FIRE INS. CO. 
ve. 
LYCOMING FIRE INS. CO.* 


Where a contract of reinsurance confines the location of the risks within cer- 
tain limits, then there can be no recovery for a risk located outside of said 
limits, which is erroneously stated to be within said limits in the schedule 
of risks accompanying the policy of reinsurance. 


Messrs. R. P. Atten and Henry C. McCormics, for Plaintiffs in 
error. 
Messrs. Joun J. Merzcrer and H. W. Warson, Contra. 


TrunkeEy, J. 
The Lycoming Fire Insurance Company entered into a contract 
with the London and Lancashire Fire Insurance Company on the 
second day of March, 1880, by which it was agreed, inter alia: 
“The said London and Lancashire Fire Insurance Company agrees 
to pay all losses after 12 o’clock noon, New York time, this day, on 
all policies issued or renewed prior to this date by the Lycoming 
Fire Insurance Company on the cash plan, excluding mutual poli- 
cies, upon risks in the State of New York only, and not elsewhere. 
After providing for the terms of payment of premiums, etc., etc., 
the contract provides in its last paragraph, that, “in order to carry 
out this agreement the said London and Lancashire Fire Insur- 
* Opinion filed, March 3, 1884. From Pittsburgh Legal Journal. 
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ance Company agrees to issue to the said Lycoming Fire Insur- 
ance Company one or more policies together, reinsuring all their 
policies as herein stated, as soon as an accurate schedule or 
schedules of the same can be prepared, subject, nevertheless, to the 
terms of this agreement.” 

A schedule of risks was prepared and a policy of reinsurance of 
said risks was duly executed and delivered. 

Subsequently, the mill property of one Thomas Helm, described 
in said schedule as being located at Trout River, New York, was 
destroyed, when it was found that the property was located in 
Canada: whereupon the plaintiff in error refused to pay, and this 
suit was brought on the policy of reinsurance. 

The learned judge of the common pleas rightly ruled, “That 
there is no sufficient and competent evidence to vary, add to, or 
contradict the terms of either the contract of March 2, 1880, or the 
policy of reinsurance sued upon.” That was consistent with the 
plaintiff's (defendant in error) fifth legal proposition, for while 
parol evidence is admissible to change the terms of a written con- 
tract, that adduced may be insufficient. Then, the contract between 
the parties must be construed by the court, uninfluenced by the 
conflicting statements of the only two witnesses examined, respect- 
ing their conversation at and before the time of its execution. 

By the first paragraph of the agreement the defendant agreed to 
reinsure the plaintiff against all losses on all policies issued or 
renewed by the plaintiff on the cash plan, upon risks in the State 
of New York only, and not elsewhere ; the consideration being the 
pro rata gross premium for the unexpired time upon all such 
policies, less a rebate of thirty-two and one-half per centum on 
policies on risks outside of New York City and Brooklyn agencies, 
and less a rebate of twenty-five per centum on policies on risks at 
New York City and Brooklyn agencies. It is obvious that the 
words “policies” and “risks” are not used synonymously, that 
policies means the instruments in which the contracts of insurance 
are embodied, and risks mean the hazard at the places where the 
property insured is located. The reinsurer agreed to pay the losses 
on policy-contracts, upon risks in the State of New York; and in 
fixing the amount of premium a certain rebate was to be made on 
policies on risks outside of New York and Brooklyn agencies, and 
a different rebate on policies on risks within the agencies of those 
cities. It would be difficult to define the location of the risks in 
more specific and unambiguous terms. Reinsurance is a contract of 
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indemnity, and binds the reinsurer to pay to the reinsured the loss 
sustained in respect to the subject insured, to the extent for which 
he is reinsured : May on Ins., § 11. That subject was expressed by 
the word “risks,” and the surveys, diagrams, and maps which were 
to be delivered by the reinsured to the reinsurer, had special refer- 
ence to the situation of the risks. The provisions of the sixth and 
seventh paragraphs refer to the policies and risks which are the 
subjects of the contract, as set forth in the first, and cannot be con- 
strued otherwise. These paragraphs contain no definition of limit, 
they are parts of the instrument, and refer to “the policies and risks 
hereby reinsured,” or “as herein stated.” To rule that in these 
paragraphs the words “risks” and “ policies of insurance,” are used 
as synonymous terms, was erroneous, and the plaintiff's seventh 
point of facts and second legal proposition should have been 
refused. 

e Policies of reinsurance were duly issued and both parties claim 
that they were intended to be in entire accord with the contract. 
The policy on which this suit is founded relates to about twenty- 
one hundred risks, and the risk for which the reinsured seeks to 
recover, was described as located at Trout River, a town in the State 
of New York, but the actual location of the risk was at Elgin, in the 
Province of Quebec, Canada. The reinsurer had no knowledge or 
notice that the risk on the property of Thomas Helm was outside 
the State of New York until some time after said property was 
destroyed. From these facts, in connection with the contract and 
the policy of reinsurance, it was error to infer and find, “That the 
Thomas Helm risk is included in the policy of reinsurance on which 
this suit is founded, and was intended to be reinsured by the par- 
ties.” On the contrary, no risk without the State of New York was 
included or intended to be included, and the defendant’s tenth point 
shouid have been affirmed, namely, “That under all the evidence in 
this case plaintiff is not entitled to recover, and the judgment must 
be for defendant.” 

The parties by their contract made location of the risk material, 
for unless within certain lines it was excluded. They have not stated 
the reasons for such exclusion, and the reasons are wholly unneces- 
sary to the determination of any point in this action. It is likely 
true, let it be taken as true, that if the property were located in any 
of the United States, or anywhere in the Dominion of Canada, that 
the danger of destruction by fire would be no greater than if within 
the stipulated lines, but the reinsurer did not choose to undertake 
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to look after risks, or make proper investigation in case of loss of 
risks located without those lines. If there is no evidence that the 
Thomas Helm hazard was in any way increased because his prop- 
erty was situated in Canada, why should the reinsurer be held liable 
for the loss in defiance of the contract? If a risk beyond the 
defined limits, without the knowledge of the insurer, may be 
included by accident or design on the part of the insured, one party, 
by accident or his design, can gain more than was, bargained for, 
and to that extent the other must lose. The clearly expressed intent 
shall prevail. Itis enough that the risk upon the Thomas Helm 
property in Canada was not within the State of New York. Whether 
it be greater, or less, or equal, is a questicn of no pertinency in the 
construction of the written instruments. 

Were the risk within the contract an false representations had 
been made respecting its location, it would be necessary to notice 
the assignments of error relative to the rulings in regard to such 
representations and the warranty. 


Judgment reversed. 





Report of Decisions. 


COURT OF APPEALS OF MARYLAND. 


CATHERINE A. WEBB 
vs. 


MUTUAL FIRE INS. COMPANY 
OF BALTIMORE CO.* 


Where, in accordance with the charter, the policy and by-laws prescribed that 
the policy should be suspended in case of non-payment of interest on any 
premium-note and not considered binding until such interest be paid, but 
that the defaulting member should be bound for any assessment in the 
mean time to pay losses, no recovery can be had for a loss while such inter- 
est is in default. 


Failure on the part of the company to send the customary notice as to time of 
payment, will not excuse the non-payment. 


Rosrnson, J. 

By section II. of the act of 1849, incorporating the appellee, 
power was conferred on the company to pass by-laws excluding any 
member failing to pay the interest on his premium-note, according 
to the constitution and by-laws, from all benefit of insurance; and 
providing also that such member should be liable to contribution 
for losses during the time of his default. 

In pursuance of this power, article II. of the by-laws prescribed 
the power of the policy to be issued, and the policy itself contains a 
stipulation, that in default of the payment in advance of the annual 
interest on all the premium-notes on or before the first day of March 
in each and every year, the policy of such defaulting member shall 
be suspended, and not considered binding on the company until the 
payment of said interest be made, but that such member shall 
remain bound for any contribution that may in the mean time be 
assessed for losses. 


* Decision rendered, March 10, 18865. 
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The adoption of a by-law prescribing the power of the policy, con- 
taining a stipulation in regard to the default of its members and the 
suspension of their policies, was an express exercise of the power 
conferred on the company by the 11th Sect. of its charter. 

The policy issued in this case, and accepted by the appellant, 
followed the by-law; and contained the stipulation, that upon the 
failure to pay the interest on or before the 1st day of March in any 
year, the policy would be suspended, and no longer binding until 
payment made. Itis the contract between the parties, and by it 
their rights and liabilities are to be determined. The appellant on 
her part agreed to pay the interest on her premium-note on or 
before the 1st of March in each and every year, and the appellee, in 
consideration thereof, agreed to indemnify her against loss by fire. 
And it was mutually agreed upon the failure to pay the interest at 
the time prescribed, the policy should be suspended and no longer 
binding on the company. All this is declared in plain and explicit 
terms. Now, it is admitted the interest due from the appellant on 
the 1st of March, 1879, was not paid on or before that day, nor had 
anv payment been made down to the occurrence of the fire in 
November, in the same year, a period of eight months. If then, the 
terms of the policy mean anything, it is clear the appellant was in 
default, and if so, the policy was suspended and no longer binding 
on the company. To hold otherwise would be to disregard the 
plain and unambiguous terms of the policy, and defeat the very 
object for which the company was chartered. An agreement 
between the insurer and the insured, that upon default in the pay- 
ment of the annual premium within a time prescribed, the policy 
shall be suspended and no longer binding, cannot be construed to 
mean that the policy is to remain in force notwithstanding such 
default. If then, the liability of the appellee is to be determined by 
the policy itself, it is clear this action cannot be maintained. 

But then, it was argued that the appellant was not in default by 
reason of the failure on the part of the appellee to give the custom- 
ary notice as to the payment of the annual interest. Not that 
there was any obligation imposed on the company by its charter or 
by-laws to give such notice, but there was a custom, it was said, to 
do so. This question was considered and decided in the Mutual 
Fire Ins Co. vs. Miller Lodge, 58 Md., 463. In that case, as in this, 
the policy was issued by a mutual insurance company, and in that 
case, as in this, there was a default on the part of the insured to 
pay the interest on the premium-note within the time prescribed by 
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the policy; and, in fact, it remained unpaid, as in this case, at the 
time of the loss. There was proof to show a custom on the part of 
the company to send notice to members of the day of payment on 
the premium-notes, but the court held that as this duty was not 
imposed by the charter or by laws, the failure to send such notice 
did not excuse the insured from the consequences of failure to pay 
at the time designated in the policy—that he was bound to know at 
his peril when the premium was due and payable. In support of 
this view, the court refer to Thompson vs. Insurance Co., 104 U. S., 
252, in which Justice Bradley says: “The reason why the insurance 
company gives notice to its members of the time of payment of pre- 
niiums is to aid their memory and to stimulate them to prompt pay- 
ment. The company is under no obligation to give such notice, and 
assumes no responsibility by giving it; the duty of the assured to 
pay at the day is the same whether notice be given or not.” 

Doster’s case, 106 U.S., 30, was decided altogether on different 
principles. There the suit was brought on a life policy issued on 
the half-note plan, the insured paying one-half of the premium in 
cash and giving his note for the cther half. Under this plan the 
dividends due the insured from the earnings of the company were 
applied in the discharge pro tanto of the annual premiums. It was 
in proof that, prior to the maturity of the premiums, the company 
was in the habit of sending notices to the insured, showing when the 
premium was due, the amount of cash to be paid, the interest on the 
notes, and the amount, for which an additional note under that plan 
was required. In view of these facts, the court said: “Now, 
although the policy issued upon Riddle’s life required payment 
annually, of a specific sum as a premium, that stipulation must be 
construed in connection with the agreement set out in the applica- 
tion that the premium might be discharged pro tanto by such divi- 
dends as were allowed to the insured from time to time, whether 
the company in any particular year declared dividends, and what 
amount was available in reduction of the premium, were facts 
known in the first instance only to the company, which had full 
control of the matter of dividends.” Under such a policy as this the 
court held that it was the duty of the company to give notice to the 
insured of the amount of dividends to which he was entitled, in 
order that he might know how much money was required to keep 
alive the policy. In delivering the opinion of the court, Mr. Justice 


Harlan was careful to distinguish it from Thompson’s case, in 
104 U.S. 
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We have nothing to do in this case with that part of the policy 
which declares that the defaulting member shall, notwithstanding 
the suspension of the insurance, remain liable for losses. That pro- 
vision was expressly authorized by the charter, and the appellant 
accepted the policy with that stipulation on it. If she saw proper to 
make a contract to that effect, we see no reason why she should not 
be bound by it. But that question, although fully argued, is not 
necessary to the decision of this case. 

Being of the opinion that the appellant is not entitled to recover, 
in any aspect in which this case may be viewed, the judgment must 
be affirmed. 


Judgment affirmed. 





UNITED STATES CIRCUIT COURT OF MINNESOTA. 


CROSWELL 
US. 


MERCANTILE MUT. INS. CO.* 


Where an insurance certificate, issued under a policy of marine insurance, de- 
scribed the goods as ‘‘shipped on board of the Great Western Steamship 
Company,” Held, That shipment upon a vessel not owned by the company, 
but chartered by it and placed upon its line as one of its vessels, satistied 
the terms of the contract. 


Stipulation is filed waiving a jury. On March 8, 1879, the plaint- 
iff shipped a quantity of flour, by through bill of lading, from Min- 
neapolis to Bristol, England. He applied to an insurance agent in 
Minneapolis, who gave him a certificate insuring him to the extent 
of $1,100. The certificate is in the following form :— 


** Insurance Certificate, 
*€1,100, Gold. No. 63,203. 


‘‘OFFICE OF THE MERCANTILE Mutvuat Insurance CoMPany, 


‘* New York, March 8, 1879. 

‘* This is to certify that on the eighth day of March, 1879, this company in- 
sured under policy No. 135,723, dated —— 187-, and made for H. J. G. 
Crosswell, dollars in gold, on three hundred and twenty (320) 
sacks of flour, valued at eleven hundred dollars, shipped on board of the Great 
Western Steam-ship Company, at and from Minneapolis to Bristol, England 
and it is hereby understood and agreed that in case of loss, such loss is paya- 
ble to the order of Chamberlain, Pole & Co. on surrender of this certificate. 

‘This certificate represents and takes the place of the policy, and conveys 
all the rights of the original policy-holder (for the purpose of collecting any 


* Decision rendered, January, 1884. From Federal Reporter. 
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loss or claim) as fully as if the property was covered by a special policy di- 
rect to the holder of this certificate, and free from any liability for unpaid 
premiums. 

‘¢C, J. Desparp, Secretary. A. W. Montcomery, JR., President.” 


Indorsed on the side :— 
‘‘Not valid without the counter-signature of agent. 
‘S. S. Eaton. 


‘Notice. To conform with the revenue laws of Great Britain, in order to 
collect a claim under this certificate, it must be stamped within sixty days af- 
ter its receipt in the united kingdom.” 


The Mercantile Mutual Insurance Company had issued a running 
policy to §. S. Eaton, of St. Paul, and given him blank certificates 
to fill up when a risk was taken. He was its agent, with full author- 
ity to act. The running or open policy to Eaton, on account of 
whom it may concern, is dated March 16, 1878, and did not restrict 
insurance on merchandise to or from any particular ports, nor pro- 
hibit the insurance upon any particular vessel or vessels. The flour 
was shipped on the steamer Bernia, rated “A No. 1,” which had 
been recently chartered by M. Whitwill & Son, promoters and own- 
ers of the Great Western Steamship Line, and was lost, with all on 
board, on the outward trip. Suit is brought to recover amount of 
insurance. 


Warner & Stevens, for Plaintiff. 
Youne & Licutner, for Defendant. 
NELSON, J. 

This action is brought on a marine insurance policy to recover for 
loss of flour shipped from Minneapolis to Bristol, England. The in- 
surance was effected on a running policy to the defendant's agent in 
St. Paul, and the blank certificate of the amount of the insurance is- 
sued by the company, and indorsed by the persons therein named, 
was filled up by an insurance agent in Minneapolis, to whom the 
shipper applied. The certificate declares the goods are “ shipped on 
board of the Great Western Steamship Company,” without naming 
any particular vessel, and the special policy which forms a part of 
the certificate adds, “ or by whatever other name, or names, the said 
vessel * * * is or shall be named or called.” No name of the 
vessel on board of which the freight was laden being named in the 
policy, the question arises, which, in my opinion, is decisive of the 
case, does the contract confine the risk to a shipment on board ves- 
sels owned by or constituting the Great Western Steamship Com- 
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pany’s line at the date of the policy? The shipment was made on 
board the steamship Bernina, chartered by the steamship company 
and placed in the line as one of its vessels. This was its first voyage. 
The shipper, when notified that the flour was laden on this vessel, 
an extra one of the line, reported the fact to Ames, the insurance 
agent who had filled up and given the certificate, and was told by 
him in substance that it would make no difference about the insur- 
ance if the vessel was the equal of others in the line. It may well 
be urged, under all the circumstances, that Ames, who was intrusted 
with the blank certificates, and authorized to fill them up and take 
risks, represented the insurance company, and that his assent binds 
it; but in the view entertained, it is not necessary to so decide. 
The name of the vessel and the voyage should be correctly given, 
according to the terms of the policy, and, ordinarily, when the 
shipper resides at the port of shipment, or can consult the officers 
of the insurance company, it is done ; so that, before concluding 
the contract, it may have all the data with which to fix the rate of 
premium. In this case the shipper resided far away from the sea- 
port, and by this contract he was enabled to insure his flour on 
the presentation of a through bill of lading, it being impossible to 
designate and name in the policy the particular vessel. No deceit 
has been practiced, and there can be no prejudice to the insurance 
company unless this vessel was so unseaworthy, or of a class rated 
less than the vessels owned by or running in the Great Western 
Steamship Company’s line prior to this voyage. 

Tt is claimed that the premium is greater upon chartered vessels 
not belonging to a regular line, and testimony has been introduced 
apparently sustaining this position. I think, however, when we 
look at the policy and the manner in which the insurance was 
taken, the name of the vessel has little to do with the risk, and I 
do not see the mischief supposed to result in this case. It is true 
the rate of premium depends upon the character of the vessel, the 
port of destination, the season of the year, and circumstances tend- 
ing to increase or diminish the hazards, but I do not think the cir- 
cumstances in this case, that the vessel had been chartered and 
recently brought into the line, was calculated to increase the risk. If 
she was fully equal to the other vessels in the class, and had efficient 
officers and a competent crew, the degree of hazard is not greater- 
The evidence is complete and conclusive on these points. But the 
language of the certificate does not limit the shipment on vessels at 
that time comprising the line. For anything appearing to the con- 
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trary, the company could sell out all its vessels and purchase or charter 
new ones, and operate them, and the shipment on a vessel of the 
line thus constructed would satisfy the terms of the policy. The 
only restriction is that the flour must be laden on some vessel of the 
line of the Great Western Steamship Company. This is a reasona- 
ble construction of the contract, and the testimony of the officers of 
this and other insurance companies about the increase of hazard 
upon chartered vessels, cannot affect its terms and conditions. 


Judgment for plaintiff for amount claimed in proof of loss, with 
interest and costs. 





Report of Decisions. 


UNITED STATES CIRCUIT COURT OF MINNESOTA. 


Decemser Term, 1884. 


O’BRIEN 
Us. 
UNION MUT. LIFE INS. CO.* 


Although in the printed policy and the application for life insurance 1t is 
stated that no policy will be considered valid and binding until the pre- 
mium is paid, a general agent of a foreign company may waive such condi- 
tion and give credit; and as the evidence in this case shows that the 
delivery of the policy in suit was unconditional, and that the agent did in 
fact waive the terms thereof requiring prepayment, the policy should be 
held valid, and plaintiff allowed to recover the amount of insurance, with 
interest, after deducting the amount of premium due and unpaid. 


Tuomas H. Qury, for Plaintiff. 
A. D. Keyes, for Defendant. 
NE xson, J. 

This suit is brought by Mary O’Brien against the Union Mutual 
Life Insurance Company, to recover upon a policy of insurance, 
dated December 4, 1884, for $1,000. The insured, Richard J. 
Vaughan, died March 16, 1883. The evidence showed that among 
his papers was found this policy on his life, payable to his mother, 
Mrs. Vaughan, now Mrs. Mary O’Brien, accompanied by a receipt, 
signed by the agent of the insurance company in the State of 
Minnesota, for the amount of the first premium; and the policy, with 
the admission of death and the receipt, being offered, the plaintiff is 
entitled to a judgment, unless the defendant can overcome the prima 
facie case presented upon the proof thus offered by the plaintiff. 
The policy contains the following clause :— 


* From Federal Reporter. 
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‘If any premium, or any installment of premium on this policy shall not 
be paid when due, the consideration of this contract shall be deemed to have 
failed, and the company shall be released from liability, except as hereinafter 
provided ; and the only evidence of payment shall be the receipt of the com- 
pany, signed by the president or secretary.” 


And again :— 


‘‘The contract between the parties hereto is completely set forth in this pol- 
icy and the application therefor, taken together, and none of its terms can be 
modified, nor any forfeiture under it waived, except by an agreement in writ- 
ing signed by the president or secretary of the company, whose authority for 
this purpose will not be delegated.” 


The application for insurance substantially recites the same pro- 
vision. In the application, which is a part of the policy, it is 
stated :— 


‘That it will constitute no contract of insurance until a policy shall first 
have been issued and delivered by the said company, and the first premium 
thereon actually paid, during the continuance of the life proposed for insur- 
ance in the same condition of health as described in the application.’’ 


It appeared upon the trial that the application for insurance was 
taken on the solicitation of J. J. Hart, acting on the behalf of the 
defendant, who made it out and sent it to Minneapolis to the man- 
ager of the company for Minnesota and Dakota, A. K. Shattuck, who 
has general charge of the defendant’s business. The application was 
dated November 27, 1882. No premium at that time was paid to 
Hart, but Vaugham promised to pay for the policy as soon as it 
issued and was delivered. The application was sent to the super- 
intendent of the Western agencies at Chicago, and in due course of 
time the policy in suit and receipt, dated December 4, 1882, were 
received by the Minneapolis agent, who entered it in his register of 
policies, and inclosed it in an envelope with the following letter, 
dated December 11, 1882, and sent it to Vaughan:— 


“Dear Srr,—Inclosed find your policy 76,494. The first semi- 
annual premium will be due December 15, 1882. We trust you will 
find your policy satisfactory. 

“A. K. Suarrucg, Manager.” 


The books of the company, and the evidence of the manager, 
show that no premium was ever paid, and an effort is made to show 
by the evidence of Hart—and he so testified—that in a conversa- 
tion with Vaughan before he died, and five or six weeks after the 
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policy was sent by the Minneapolis agent, he stated that “he would 
give up the policy, as he did not feel able to pay for it, and would 
return the policy to Shattuck.” He never did so, however. I 
hardly think this testimony is admissible, Vaughan being dead, and 
no one present at the conversation but Vaughan and witness. How- 
ever, giving it full force and effect, in connection with the other evi- 
dence of the defendant’s witnesses, Messrs. Shattuck and Lawrence, 
it is clear to my mind that the company, through its agent, waived 
the cash payment and delivered the policy, giving him time to pay 
the premium. In so doing, the contract of insurance was complete, 
whether the company charged the agent with the amount of the 
premium when the policy was delivered without actual payment or 
not, and although no return of premium was ever made to the com- 
pany. 

The defendant received the policy in December, 1882, and as late 
as January 9, 1883, the manager addressed a letter to Vaughan, call- 
ing his attention to the amount of premium due and requesting its 
payment, thus recognizing the contract of insurance. It was not un- 
usual for policies to be delivered without cash payments, as appears by 
the testimony, but in every instance previous time-noies were taken 
for the amount of the premium due, and these notes were furnished 
the agents by the company. It is urged that the company’s agent or 
manager had no authority to deliver policies without the payment of 
the semi-annual premium, or receipt of a note for it; but the facts in 
the case, including the letters of the agent, Shattuck, show clearly a 
credit was intended; and it is well settled that although in the 
printed policy and application it is stated that no policy will be con- 
sidered valid and binding until the premium is paid, yet an agent 
like Shattuck, representing a foreign company, may waive such con- 
dition and give credit, and such appears to be the manner of con- 
ducting the business of the company by the manager in this State. 
There is no evidence that the policy was delivered to the assured on 
condition that the premium should be paid or the policy returned. 
Vaughan agreed with the solicitor Hart, November 27, 1882, to take 
the insurance and pay the premium when he went to Minneapolis, 
or send the money, and the policy was delivered on such terms. 
He failed to fulfill his promise and did not return the policy. That 
such failure did not render the contract of insurance invalid, and 
that the manager did not so regard it, is clear; for, as late as Jan- 
uary 9, 1883, he wrote a letter to Vaughan, above referred, which 
reads as follows:— 
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January 9th. 
* Ricnarp J. VauaHan, Farrpautt, Minn. 

“ Dear Srr:—Please remit $16.13, the first semi-annual premium 
on your policy of $1,000. It was due the first of this month, but we 
overlooked you. Please respond at once. 

“ Respectfully, A. R. Suarrucs.” 


This letter recognizes the contract of insurance as valid and sub- 
sisting. If agents of insurance companies do not intend to give 
credit for the payment of premiums, they should not deliver the 
policies without payment. There is no evidence in this case to indi- 
cate a conditional delivery of the policy. On the contrary, I am of 
the opinion that the agent waived the terms of the policy requiring 
the prepayment of the premium before the policy took effect, which 
was binding upon the company. The plaintiff is entitled to a judg- 
ment for the sum of $1,000, with interest from May 29, 1883, to date, 
deducting the amount of the premium due, $16.13. Judgment will 
be entered for that amount. 





Report of Decisions. 


COURT OF APPEALS OF NEW YORK. 


JAMES JACKSON, Recetver erc., Appellant, 
Us. 


ST. PAUL FIRE & MARINE INS. CO., Respondent.* 


The P. company issued a policy on a ‘ one and one-half story, hard-tinished, 
frame boarding-house,” and subsequently reinsured part in the S. company 
under the same description. The P. company having resisted payment on 
the ground that only the lower story was hard-finished, was defeated. 

Held, That the 8. company was liable to the P. company under the reinsurance 
contract whether the description was true or false, so long as it was made 
by the P. company in good faith. It insured the interest of the P. company, 
and its liability was determined by the liability of reinsured. It was not 
open to the reinsurer to inquire into the merits of questions between the 
insured and the original insurer. 


Held, That the arbitration clause has no force in a contract of reinsurance, 
there is nothing to arbitrate since the liability is fixed by the liability ot 
the original insurer. 


Mr. Srevenson, for Appellant. 
Mr. Hoxir, for Respondent. 


Danrortu, J. 


The questions upon this appeal relate to the liability of the de- 
fendant on a contract of reinsurance made by it in favor of the Pat- 
erson Fire Insurance Company, and are, first, whether it was 
obtained by misrepresentation, and so void, ab initio, and if not, 
then second, whether the action is barred by a limitation clause 
contained in the contract. 

The facts agreed upon or found by the trial court, so far as mate- 
rial, are these: the Paterson Company, on the 14th of August, 1876, 


* Docision rendered, May 5, 1885. 
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at San Francisco, undertook to insure one E. Sherwood against loss 
by fire to the amount of $4,500, as follows : ? $3000 on his one and 
one-half story, hard-finished, frame, boarding-house building, * * * 
and $1,500 on furniture etc., contained in it.” Onthe next day its 
agent addressed to the defendant a written application, saying: 
“Reinsurance is wanted by the Paterson Fire Insurance Com- 
pany for $1,500, from August 14, 1876, to August 14, 1877, on their 
interest as insurers, under their policy No. 582, issued to E. Sher- 
wood * * * covering $4,500, viz.: $3,000 on his one and one- 
half story, hard-finished, frame, boarding-house building * * * * 
and $1,500 on furniture,” etc., “ contained therein.” The application 
was granted and the defendant issued its policy, which recited that 
“The Saint Paul F. & M. Ins. Co., of St. Paul,” “do reinsure” the 
Paterson Company “ against loss or damage by fire to the amount o 
$1,500 on their interest as insurers under their policy No. 582, is- 
sued to E. Sherwood,” and then follows in the language of the ap- 
plication a statement as to the amount and distribution of 
insurance, and description of the property insured under that policy. 

Upon the trial, it was admitted that in 1876, “a fire occurred and 
destroyed the property insured in policy 582, to the amount of $4,- 
100.” The Paterson Insurance Company declined paying. They 
were sued, and after notice to the defendant of the claim made and 
pendency of the action, a trial was had and judgment obtained 
against them for the amount claimed, with costs. 

The plaintiff was subsequently appointed receiver of the property 
and assets of the Paterson Company, and brought this action to 
recover the amount due according to the terms of reinsurance. 
Before the trial court he succeeded. The general term, however, 
reversed the judgment, and the respondent seeks to sustain that 
decision upon grounds involved in the questions above stated. 

First, as to misrepresentation; it was admitted upon the trial that 
Sherwood’s “house was hard-finished on the lower story, but the 
rooms and hallway composing the upper or half-story were cloth- 
lined, and not hard-finished, but notwithstanding this the court 
found that the general character of the building was correctly stated 
in both policies. It is quite unnecessary to consider whether the 
interior finish of the building would warrant the epithet applied to 
it, for as to that there was in our opinion no representation by the 
Paterson Company. They had no property right in the subject in- 
sured by them, but by underwriting the policy rendered themselves 
liable to loss from fire, and they thereby acquired an insurable in- 
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terest to the extent of that liability, but it was in relation to the 
peril only, against which they had insured. It is that to which 
their request for reinsurance applies. By it they in effect say, as 
insurers, we have undertaken to carry a risk which, as taken by us, 
is as follows: “ It amounts to $4,500, and we ask indemnity against 
a portion of it.” 

It is not pretended that they did not state the risk literally as they 
had taken it, and it was in fact described in their policy in terms 
similar to those used in the policy of reinsurance. The case may in- 
deed be taken in like manner as if they had exhibited to the de- 
fendants the original policy, and the defendants had indorsed upon 
it an assumption of the risk of $1,500. In either way, by indorse- 
ment or by a new writing, they became charged with so much of the 
amount as the Paterson Company had put in jeopardy, and to that 
extent became bound to relieve it. 

The original contract of insurance remained as at first, and the 
reinsurer came under no contract obligation to the owner of the 
property described in it. The subsequent act of the insurer did not 
create any. Its own risk was the sole object of reinsurance and 
formed the consideration of a new and independent contract, dis- 
tinct from and unconnected with the original insurance. This is so 
stated in the policy of reinsurance. It covers in terms the plaint- 
iffs’ “interest as insurers” under their policy, and nothing else ; 
that is made the subject-matter of insurance. 

When, therefore, the Paterson Company were found to be legally 
liable upon their contract, and the amount was ascertained, it was 
not open to the reinsurers to inquire into the merits of those ques- 
tions. They were at once bound to pay the reinsured such a pro- 
portion of the loss as their reinsurance bore to the sum originally 
insured. 

The other objection rests upon a clause in the policy which pro- 
vides that no action “for the recovery of any claim by virtue of 
this policy, shall be sustainable in any court of law or chancery un- 
til after an award shall have been obtained, fixing the amount of 
such claim in the manner above provided, nor unless such suit or 
action shall be commenced within twelve months next ensuing after 
the loss shall occur.” This clause formed part of a blank form, in- 
tended as an ordinary contract of insurance where the assured had 
an interest in the property, was required to make proofs of loss by 
fire, and submit his claim to arbitrators if required and fulfill many 
other conditicns in no respect applicable to a case where the perils 
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of a contract of primitive insurance cnly is involved, and when the 
loss or damage is the amount of liability under it. 

Such is the contract under which the plaintiff claims, and its right 
to recover is unaffected by these stipulations. 

Tt follows that the order of the general term should be reversed, 
and the judgment of the special term affirmed, with costs. 


All concur. 





Report of Decistons. 


SUPREME CUURT OF MINNESOTA 


SALISBURY anp orHers ) 
) 


Us. 
HEKLA FIRE INS. CoO., or Wascomms.*) 


Defendant, by oral agreement, insured plaintiffs’ property, a written policy to 
be subsequently issued. A loss occurred, and afterwards defendant made 
and delivered to plaintiffs a written policy. Held, That the policy, as 
against plaintiffs, was not conclusive as to the terms of the insurance, but 
was only evidence as plaintiffs’ admission of those terms, and might be re 
butted by proof of the oral agreement. 


Where there is an oral contract of insurance, a policy to be subsequently 
issued, and nothing is said about conditions, it is presumed that the parties 
intended to have inserted in it the conditions usual in such cases, or such 
as have been before used by the parties. 


That a particular condition is usual must be shown by the party who insists 
on it. 


Appeal from an order of the district court, Hennepin county, de- 
nying motion for a new trial. 


J.S. Root, fur Respondents. 
Atwater & Hutt, for Apppellant. 


GinFituan, C. J. 

Defendant, by its agent at Minneapolis, made orally a contract 
with plaintiffs, acting by their agent, insuring plaintiffs’ building, 
used as a manufactory, in the sum of $150, and the stock and 
machinery therein in the sum of $350, against loss by fire, for a pre- 
mium at the rate of 6 per cent on the amount of insurance for one 
year, the risk to commence at once, to wit, February 17, 1883; a 
written policy to be nade and delivered as soon as could be done. 
The premium was not then paid, and nothing was said as to when it 

* Opinion filed, November 29, 1884. From N. W. Reporter. 
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should be. On the night of February 18th, the manufactory then 
running, the property insured was destroyed by fire. On the morn- 
ing of the 19th, after the fire, defendant’s agent delivered to plaint- 
iffs’ agent a policy of insurance. February 23d, plaintiffs paid the 
premium. In the oral agreement nothing was said about any con- 
ditions or restrictions of insurance. In the policy delivered there 
was @ condition that it should by void if the manufactory should run 
at night or overtime, or cease to be operated, without the consent of 
defendant indorsed on the policy. 

The controversy is as to whether that condition attached to the 
contract of insurance under which the loss occurrd. Was that con- 
dition a part of the contract existing at the time of the fire? Unless 
it was, it has no influence on the rights of the parties. Whether it 
was or not must be determined by what was said between them or 
agents when the insurance was effected. The written policy made 
out by the defendant after the fire, of course, cannot be conclusive. 
Indeed, having been made after the liability accrued, it would be no 
evidence of the contract at all, were it not for its delivery to and re- 
tention by plaintiffs. Such delivery and retention may be taken as 
an admission by plaintiffs that it set forth the terms of the contract 
as agreed on, which might be rebutted by proof of what the contract 
actually was. And in view of the fact indicated by the evidence, that 
the plaintiffs did not read it, it would not be very strong evidence as 
an admission. It stands on an entirely different footing from a policy 
delivered and accepted before the loss. For in that case, if there be 
no fraud or mistake, the policy in the contract (from the time of its 
delivery, at any rate), no matter what may have been the negotia- 
tions which led to it, and proof of such negotiations is not admissible 
to contradict its terms. 

This policy did not exist and was not the contract at the time of 
the fire, when defendant’s liability accrued. The only contract then 
in force was oral, and the rights of the parties must be measured by 
it. Upon an oral contract of insurance, where nothing is said about 
conditions, if a policy is to be issued the parties are presumed to in- 
tend that it shall contain the conditions usually inserted in policies 
of insurance in like cases, or as have been before used by the parties. 
That a particular condition is usual must be shown by the party who 
insists upon it, who has the affirmative. There was no evidence that 
such a condition as this is usual. 


Order affirmed. 





LOWER COURT DECISIONS. 


LEVY NOT A CHANGE OF POSSESSION. 


Superior Court of Kentucky.—Appeal from the Louisville Chancery 
Court, 


WESTERN ASSURANCE CO., OF TORONTO, Appellant, 
Us. 


M. LAYER eEtc., Appellees.* 


The sheriff levied on the stock of a manufacturer and placed a bailiff in charge 
with instructions not to interfere with the work of manufacturing, but not 
to allow anything removed. The manufacturer under these restrictions 
continued his business. 

Held, that the possession of the sheriff was but a qualified possession, and not 
a violation of the condition of the policy against change of title or posses- 
sion by legal process or judicial decree. 


R. W. Wootsy, for Appellant. 
James Catpwett & A. A. Sroxz, for Appellees. 


By THe Court. 

This is a contest between appellants, insurance companies, and 
appellees, attaching creditors of H. W. Meyer. Meyer insured his 
soap-factory and contents; they were destroyed, and his creditors are 
seeking to subject to their debts the amount which they claim to be 
due Meyer by the insurers. 

The companies say that each of the contracts of insurance con- 
tained this stipulation or agreement: “If the property be sold or 
transferred, or any change takes place in title or possession (except 


* Decision rendered, February 25, 1885. 
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by succession by reason of the death of the insured), whether by 
legal process or judicial decree, or voluntary transfer, or conveyance, 
then, and in every such case, this policy shall be void.” 

They say that before the destruction of said property the sheriff of 
Jefferson County, the county in which the property insured was 
located, by virtue of an execution in his hands levied upon said prop- 
erty, took posession thereof, by putting a special bailiffin charge. 
thereof, that Meyer was divested of ownership and possession, and 
the contract of insurance was broken, and they absolved from further 
liability for the loss. This is denied. 

The facts are, that the sheriff did have an execution against 
Meyer, and he went to Meyer’s place of business, took an authorized 
list of his stock, machinery, and all the material in the factory at 
the time, indorsed the levy on the execution, and told Meyer he had 
levied upon it and it must not be removed. The sheriff appointed 
Jacob Biehl, who was a neighbor of Meyer’s, a special bailiff, and in- 
structed him not to allow Meyer to remove anything from the 
building, but told him not to interfere with Meyer in his business of 
manufacturing the raw material into stock, and the sheriff gave 
Meyer the privilege of manufacturing, but not of removal. Meyer 
was left in possession to manufacture. Biehl was left in possession 
or authority, to see that the property was not removed. Meyer kept 
the keys of the housg, at least it is not shown that any one else had 
them. Meyer continued to manufacture goods, and Biehl took care 
of them. The execution was levied on the 6th of October, 1880, the 
property was destroyed on the night of the 11th of October, 1880. 
Meyer told the sheriff he would replevy the execution in a day or 
two after the levy, and the party who was to go on the bond, told 
the sheriff that he would do so, but after the fire that he would not. 

The sheriff says, “I did not leave Meyer in possession of said store 
and goods levied on. Jacob Biehl, my special bailiff, was in possession 
of same from date of levy.” But again the sheriff says: “I left 
them in possession of Mr. Meyer and I told my bailiff not to inter- 
fere with him in his business in the factory, but to see that nothing 
was removed.” So it is evident that the sheriff was in each case, 
from the two standpoints, aiming to give a conclusion from the facts, 
and so far as he attempts to state a conclusion, his evidence is not 
proper or competent. 

Appellants earnestly insist that these facts show that the condition 
of the policy named above was broken and that they are not liable. 

We have examined a number of adjudged cases, but have not 
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found one exactly like this, indeed we do not know that that was to 
be expected. Some differ in the terms of the policy, aiming at the 
same agreement in effect, some differ as to the character of property 
insured, whether real or personal, some in what was done looking to 
a divesture of interest or possession. But the drift of all the cases is 
to uphold and sustain the agreement so as to protect the rights and 
interests of all concerned, not to put any strained conclusion on the 
words employed, or to allow by latitude such a construction as will 
destroy the efficacy of the restriction, and thereby make the insur- 
ance company the prey of its policy-holders. Keeping this in mind, 
it seems that the provision was intended, in the first place, to provide 
that the policy should be void, whenever the policy-holder parted 
with his insurable interest in the property. As he could not, in the 
first place, insure property in which he did not have an interest, it is 
proper for him to agree that whenever he is divested of that interest, 
the policy shall cease. Secondly. The contract is a personal one, 
and therefore the insurance company has a right to bargain for the 
personal control of the property by the party who has the personal 
interest, and when that personal control or possession has been de- 
stroyed or impaired to such an extent that he cannot control the 
property for his own and the company’s goods, the protection ceases. 
We do not think the facts of this case bring it within either of the 
exceptions. The interest which the sheriff acquired by the levy of 
the execution, was but a qualified interest; he had special interest in 
the property to sell it, not as his own, not as the plaintiffs, but as the 
defendant’s. He had the right to sell only so much as was necessary 
to pay the debt. The defendant still owned it; itsinjury, loss, or de- 
struction, unless by the neglect of the sheriff, would be the loss of the 
defendant until sold. Its sale would pay in whole or part his debt, 
and until so sold was his. The possession of the sheriff was a quali- 
fied possession, it was not absolute or exclusive, either in theory or 
fact, except to prevent its use for a purpose other than to satisfy the 
debt. It was a possession in no way opposed to a possession by the 
execution-debtor, so far as necessary, to preserve the property from 
spoliation or destruction. It cannot be said that the possession of 
the bailiff to prevent removal, meant tu prevent the removal in case 
of fire. Such an instruction from the sheriff might have made him 
liable for neglect, if in fact the property could have been removed. It 
is shown beyond question that Meyer was in possession to enhance the 
raw material by manufacture, and if possession to increase in value, 
why not to protect? We have at least two cases in Kentucky so 
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nearly similar to this in fact, and so fully similar to it in principle, that 
we deem it unnecessary to examine minutely other cases referred to 
by eminent counsel for appellant. They seem to be conclusive of 
this case. We refer to the case of AXtna Ins. Co. vs. Jackson, 16th 
Ben. Min., 264 to 274; Phoenix Ins. Co. vs. Lawrence, 4th Mek., 15. 


The judgment is affirmed. 





Report of Decisions. 


AGENT’S AUTHORITY TO REVIVE A LAPSED CONTRACT. 


Marion Co., Indiana, Superior Court. 


MARGARET E. PAINTER 
v8. 


INDUSTRIAL LIFE ASSOCIATION, or InpraNnapo.is. * 


The membership in a benevolent association had lapsed through non-payment 
of assessment, and five days thereafter the insured had died, while, as 
claimed, on his way to the office to pay the assessment. It was claimed 
that an agreement had been made with a soliciting agent that it might be 
paid at that time and he be treated asa member in good standing. The 
by-laws provided that members might be re-istated by the company on 
payment of assessments and furnishing certificates of good health. One of 
the rules of the company made part of the contract, provided that no agent 
should make any agreement which he was not authorized to make. 


Held, That the agent had no authority to agree to the re-instatement without 
the consent of the company. 


Held, 'That a statement of an officer that the money would have been received 
if tendered, was not competent evidence. 


WALKER, J. 

The husband of the appellee on the 19th day of August, 1879, 
made an application for insurance on his life in favor of the appellee 
herein, and on that day a certificate of insurance for the sum of two 
thousand dollars was issued by appellant in accordance with the ap- 
plication. The premium for the insurance was payable monthly in 
assessments of certain specified amounts, and a failure to pay any 
assessment according to the terms of the by-laws, worked a forfeit- 
ure of all rights under the contract of insurance. 

The monthly payment to be made by the terms of the by-laws, fell 
due on the first day of each calendar month, with the remainder of 


* Decision rendered, February 3, 1885. 
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the month allowed as days of grace for the payment; the member- 
ship not to cease until after the expiration of the days of grace, but 
if any monthly payment was not made at the appellant’s home office 
within such time, the membership ceased and the certificate became 
null and void. The monthly payment due from the deceased be- 
came payable on the first day of December, 1879, with days of grace 
extending to January first, 1880. He died, it is alleged, on the fifth 
day of January, 1880, on his way to the office of appellant to pay his 
delinquency. It will be seen that by the terms of the contract of 
insurance he ceased to be a member after the last day of December, 
1879, and that by reason thereof the policy of insurance was for- 
feited. The by-laws further provided that lapsed members might be 
re-instated at any time within thirty days after final lapse on payment 
of all back dues and giving a “ certificate of good health,” subject to 
the risk of death or impairment of health in the interval between the 
date of lapsing and the restoration.” The contention was that the 
deceased had made an agreement with an agent of the company on 
the third day of January, 1880, to pay the monthly dues on the fifth 
following ; that he should be considered a continuing member, and 
that he died on that day while going to make the payment; that the 
amount was tendered after his death; that the company on two 
former occasions had accepted such payments after the expiration of 
the time of payment without requiring the “certificate of health.” 
The trial resulted in a verdict for the beneficiary and against the 
company for the amount of the insurance stipulated in the certificate. 

The appellant claims a reversal on the ground that the verdict is 
not sustained by sufficient evidence, and is contrary to law. When 
in default for payment on the two occasions referred to, the deceased 
instead of producing the certificate of health required by the regu- 
lations of the company presented himself in person to the “home 
office ” when he was interrogated as to his health; and on what the 
company deemed sufficient evidence, was restored to membership, 
in one instance two, and the other four days after the expiration of 
the days of grace. The company could waive the requirement of the 
“ certificate of health” and accept in leu thereof the statement of 
the party that he was in good health, or it could have required less 
and accepted the payment and restored the party without any in- 
quiry. But that furnishes no reason to support the theory of the 
appellee in this case. He did not present himself to the appellant in 
good health as on the other two occasions and make the payment, 
and ask a restoration to membership. Will doing what he did, on 
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the third day of January, continue his membership? or rather will it 
restore him to a membership that had lapsed on the last day of De- 
cember, 1879? It appears that Mr. Joseph, with whom the agree- 
ment is said to have been made in relation to the payment to be 
made on the fifth of January, was a soliciting agent of the appellant. 
The question is, could he make such an agreement, if not, was the 
agreement if such it can be called, that was attempted to be made, 
afterwards ratified by the appellant with a full knowledge of the 
facts in relation thereto? It was provided in one of the rules of the 
company, and made a part of the contract of insurance that 
no agent should collect or transmit any monthly payment, or 
make any pledge, or agreement, or promise, not specially author- 
ized to make, and forbidding such agents from attempting to bind 
the company by any such acts. 

Joseph, the agent of the defendant, being a mere local agent by 
virtue of the rules of the defendant, had no authority either to mod- 
ify the contract between Painter and the defendant, nor to waive any 
of its provisions, but was expressly prohibited from so doing. If 
you find that he did attempt to modify said contract or to waive any 
of its provisions thereof, the defendant is not bound thereby unless 
you find—and the burden is upon plaintiff to prove this by prepond- 
erance of the evidence, either— 

1st. That the defendant gave Joseph such authority in addition 
to what was given him under the rules, or— 

2d. That after he made such modification or waiver, if he did so, 
the defendant with full knowledge thereof and all the material facts 
connected therewith ratified the same. 

If you so find, then the defendant will be bound by such modifica- 
tion or waiver, notwithstanding any restriction or prohibition to the 
contrary contained in its rules or by-laws. 

In determining whether there was any such authority given to 
Joseph to make such modification or waiver, and also in deter- 
mining whether, if no such authority was given, the unauthorized 
exercise of it by Joseph (if he did exercise such authority) was after- 
wards ratified by the defendant. You may consider all the facts 
proved, if any, as to the failure of Painter promptly to pay monthly 
payments prior to the one last due, and the subsequent receipt, if 
any thereof by the defendant; what demand, if any, was made of 
Painter after the expiration of the days of grace allowed by the 
rules for the last monthly payment due from him, together with all 
the facts and circumstances, if any, proved tending to show that the 
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defendant continued to recognize or induce Painter to believe that 
it recognized the continuance of the contract with him after the 
expiration of the days of grace allowed by the rules for the payment 
of such last monthly payment; for if the defendant so acted as to 
induce Painter to believe that it recognized the continuance of the 
contract and he so believing, acted upon it as continuing, then the 
defendant is bound to the same extent as if it did in fact recognize 
it as continuing.” 

No instruction more favorable to appellee could probably have 
been given. But under the instruction, were the jury warranted in 
coming to the conclusion they did? 

There is no claim whatever that the agent was given any such 
authority by the rules of the appellant or otherwise. The only 
evidence on the alleged agreement was that contained in a deposi- 
tion of a witness by the name of Jones, who testified in substance 
that on the 3d of January, he was talking with Mr. Painter about 
collecting a bill when Mr. Joseph, the agent, came up and told Mr. 
Painter that his premium was due. Mr. Painter said, “Is that so? 
Will it doif I pay Monday?” Mr. Joseph said, “ yes, if you will do it 
at that time, but after that it is at your own risk.” Painter said he 
would be there Monday. It is not shown that this conversa- 
tion was ever communicated to the appellant, or any officer of it. 
There is no evidence upon which the conclusion could be reached 
that there was any ratification or approval of the conversation of the 
local agent with the deceased. Mr. McCune, a witness in the cause, 
testified that after the death of the insured he went to the office of 
the appellant té see about getting the papers to prepare proof of 
death, and they refused to furnish them on the ground that the 
policy had lapsed by reason of non-payment of dues. He further 
testified that he had a faint recollection of saying to the president 
that Mr. Joseph had been to see Mr. Painter, and that they argued 
the case as to whether it would have been right for him to pay or 
not, and about Mr. Joseph going to see Mr. Painter, and wanting to 
take the money from him and he would send him a receipt; and 
over the objection of the appellant, witness was permitted to say in 
answer to his question to the president, as to whether in his opin- 
ion the money would have been received if he had paid it that 
afternoon (the day of his death), that such officer answered, it would 
have been received. The answer of the officer as to what would 
have been done under certain circumstances was not competent 
evidence, and should have been excluded. It was immaterial as to 
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what would have been done if the party had lived and presented 
himself with the money for payment, The question is rather what 
was done. There is no evidence adduced by this witness to show 
any approval of the conduct of the local agent. The conversation, 
which is faintly remembered as being had with the president, is not 
the conversation detailed by Jones, and does not occur anywhere 
else in the evidence, and besides he was then informed that the 
policy was forfeited. It is difficult to see how any evidence of satis- 
faction can be discovered in this interview, and it is the only 
evidence upon which any ratification is claimed. If the president 
had attempted to do any act by which the appellant would be bound 
even his authority might well be questioned. See Franklin Life 
Insurance Co. vs. Sefton, Admr., 53 Ind., 380; Wilcutts vs. North- 
western Ins. Co., 81 Ind., 300. But that question does not arise, as 
he did not act looking toward 4 ratification, but, on the contrary, 
declared the policy to be void, and refused the papers upon which 
to prepare a statement of death. As the insured met death after he 
had been in default on his monthly assessment for five days after 
the expiration of the thirty days of grace given him, under the 
rules of the company, and as the conversation with the local agent 
was not a valid or binding agreement upon the appellant. The 
agent having no authority to make any such agreement, and the 
same never having been brought to the knowledge of the appellant, 
and by it any way ratified, the contract of insurance must be deemed 
to have been rendered invalid, on account of the non-payment of the 
assessment due from the deceased. The verdict of the jury is, in 
my opinion, not sustained by the evidence; in fact that there is an 
entire failure of proof. If it be said that this conclusion resulted in 
a hardship to the appellee, it will be admitted. The facts are such 
as “excite a wish” that it could be otherwise, but the law is not 
always kind, and does not readily yield to instances, even of excep- 
tional hardship, and especially in cases when the parties themselves, 
by contract, have made such consequences inevitable. In my judg- 
ment the cause should be reversed. 


Judgment reversed. 





